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ABATEMENT. See JUDGMENT, 9. PARTIES, 5. 

1. In a suit by heirs against an administrator on his bond, it 
was alleged that there was ‘‘no pending administration on the 
estate, the administration of defendant having been closed by his 
removal.” The evidence showed unsettled claims and a pending 
administration. Held — 

1. The heirs prima facie could not maintain the suit. 

2. The defendants were not required to plead in abatement the 
non-joinder of the administrator. 

3. The case was one in which the evidence negatived the right 

of action claimed. Peveler v. Peveler, 53. 


ACCEPTANCE OF SERVICE. See Minor, 2. 
ACKNOWLEDGMENT. See Duress. SEPARATE ACKNOWLEDGMENT. 


ACTION. See CuurcHEs, 3. TRESPASS TO TRY TITLE, 11. 

1. One having an interest in personal property seized under at- 
tachment proceedings, to which he is not a party, has his election 
to replevy and try his right to it under the statute, to sue the sher- 
iff for the trespass committed by his wrongful levy, or sue the pur- 
chaser holding under the sheriff’s sale. Rodrigues v. Trevino, 198. 

2. The husband may maintain in hisown name an action to re- 
cover the separate property of the wife, or for the wrongful conver- 
sion thereof. Turnleyv. T. B. & I. Co., 451. 

8. The owner of a note secured by a vendor’s lien, who obtains 
a judgment for his debt in a proceeding in personam, is not thereby 
precluded from maintaining a second suit, having for its object the 
enforcement of the vendor's lien. Waldrom v. Zacharie, 503. 

4. This case distinguished from Wasson v. Davis, 34 Tex., 165. Id. 


ADMINISTRATION. See Estates OF DECEDENTS. PROBATE MATTERS. 

1. The provisions of the statute (Pasch. Dig., art. 1400) pro- 

hibiting administration upon the estates of members of the 

Georgia Batallion and other volunteers from foreign countries, to 

any other than the next of kin, did not apply to administration on 

the estates of those who fell in 1836, who at the time of their de 
cease were citizens of Texas. Rodgers v. Kennard, 30. 
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ADMINISTRATION — continued. 
2. The general rule is, that while administration is pending on 
an estate, a suit for the recovery of the property of the estate should 
be brought by the administrator. To this rule the following ex- 
ceptions exist, viz.: 1. When the administrator cannot or will not 
act for the protection of those beneficially interested. 2. When 
land adversely possessed by those claiming under the administrator, 
through deeds made in his individual and representative capacity, 
is sued for by the heirs or those claiming under them. In such case 
the interest of the administrator would be antagonistic to those 
claiming, and he could not move as a plaintiff ia a suit in their 
behalf. Id. 

3. Chevallier v. Wilson, 1 Tex., 198, and Newson v. Chrisman, 9 
Tex., 116, discussed. Id. 

4, When the constitution confers jurisdiction ‘‘ with such excep- 
tions and under such regulations as the legislature shall make,” and 
the legislature adopts statutory regulations restricting jurisdiction, 
such regulation is in effect a negative on the exercise of any juris- 
diction except such as is included in the statute. Id. 

5. The district courts had no power under any statute passed un- 
der sec. 15, art. V of the constitution of 1845, to order the sale of 
lands of an estate to pay indebtedness. Id. 

6. Under sec. 10, art. IV of the constitution of 1845, the district 
courts had all the common law and chancery jurisdiction known 
to the courts of England not incompatible with the constitution 
and laws of the federal and state governments; but in no case oc- 
curring in this state has the district court, under its chancery 
powers, been allowed, in the exercise of original power, to order 
the sale of land for the payment of debts of an estate on which 
administration had been begun in the probate court. Id. 

7. When suit is brought upon an administrator’s bond, executed 
on the day when the inventory and appraisement were filed, which 
is in the amount required by law, and which from the date of its 
execution remained in official custody, the burthen of proving that 
it has been altered as to its amount is upon the defendants. Pev- 
eler v. Peveler, 58. 

8. So long as there are unpaid debts due an estate, the re- 
covery for an injury to the estate should be assets in the hands of 
the administrator and suit should be brought in his name. Id. 

9. In order for heirs to maintain a suit on the administrator's 
bond, they must show an injury to them as heirs. If there are 
creditors whose claims might absorb the estate, the injury is, prima 
facie at least, to the estate and to the creditors, and not to the heirs. 

Id. ‘ 

10. Probate law of 15th legislature, sec. 41, construed. Jd. 

11. Ina suit by heirs against an administrator on his bond, it was 
alleged that there was ‘‘no pending administration on the estate, 
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ADMINISTRATION — continued, 


the administration of defendant having been closed by his removal.” 
The evidence showed unsettled claims and a pending administra- 
tion. Held — 
1. The heirs prima facie could not maintain the suit. 
2. The defendants were not required to plead in abatement the 
non-joinder of the administrator. 
3. The case was one in which the evidence negatived the right 

of action claimed. Id. 

12. On the application of a residuary legatee under a will, the 
executor was removed, and by the judgment of a court having 
jurisdiction, he was required to turn over to a third party the 
property of the estate undisposed of, for the benefit of the legatee. 
Afterwards, and sixteen years after the will was admitted to pro- 
bate, an application was made for letters de bonis non, by one who 
showed no interest in the estate, and who failed to show that any 
debts remained unpaid except one due to contestant. The applica- 
tion was contested by the only legatee for whose benefit any por- 
tion of the estate could be sold. Held, that the application was 
properly refused. San Roman v. Watson, 254. 

13. One to whom, as trustee, property of an estate has been 
turned over by the judgment of a court having jurisdiction, which 
judgment remains in force, is such a “‘ party interested,” in contem- 
plation of the statute, as can contest an application for a grant of 
letters of administration de bonis non. Id. 


ADMINISTRATOR'S SALE. 

1. The transcript in probate proceedings in a county court showed: 
1. A valid administration. *2. An order to sell land at public or 
private sale. 3. A return of sale, which did not disclose whether 
the sale was a public or a private one, and an order which amounted 
to a confirmation of the sale. Evidence in connection therewith 
established the payment of the purchase money and that no deed 
was made. Held — 

1. The facts were sufficient to enable the purchaser to maintain 
trespass to try title. 

2. The title prima facie vested in the purchaser. Erhart v. 
Bass, 97. 

2. See statement of case for order of probate court, held to be 
virtually a confirmation of an administrator’s sale. Id. 

.8. Whether, in sucha case, it would be sufficient to defeat the title 
claimed by the purchaser, to show that the sale was really made 
privately, and that the order of confirmation was made with knowl- 
edge of that fact, quwre? Id. 


ADVANCES. See Corton FacToRS AND COMMISSION MERCHANTS. 
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ADVERSE POSSESSION. 

1, However defective title may be under which one in possession 
claims land, it is nevertheless such color of title as to make the 
possession adverse. Downs v. Porter, 59. 

AFFIDAVIT. 

1. See statement for affidavit sufficient to authorize the introduc- 
tion in evidence of certified copies of patents from the general 
land office. Howard v. McKenzie, 171. 

AFFIRMANCE ON CERTIFICATE. 

1. No affirmance on certificate without reference to the merits 
can be had, unless the citation in error showing the date of the 
filing of the petition in error, the names of the parties according tw 
such petition, the description of the judgment as therein given, 
and that the writ of error and supersedeas, if any, have been granted, 
has been served. McGuire v. Newbill, 317. 

2. A citation in error which undertakes to describe the judgment 
by mentioning nine hundred acres of land as the subject of it, and 
which refers to a copy of petition accompanying it for specific 
description, is not sufficient. Id. 

3. A compliance with the statute in the essential requisites of a ci- 
tation in error may be waived by the defendant in error; but to 
entitle the defendant in error to an affirmance on certificate with- 
out reference to the merits, such waiver must be made in time to 
enable the plaintiff in error to file the transcript in the supreme 
court in the period required by law. Id. 


AGREEMENT. See ConTRACT. 


ALIENAGE. 

1. The act ‘‘to define the civil rights of aliens,” of February 13, 
1854, did not in express terms repeal section 9 of the act of March 
18, 1848, entitled ‘‘An act to regulate descent and distribution of 
estates,” nor is the former act so directly and irreconcilably op- 
posed to section 9 of the act of 1848, as to repeal that section by 
implication. Hanrick v. Hanrick, 101. 

2. The act of February 13, 1854, was an affirmative and enlarging 
statute, which intended to give to aliens such rights and priv- 
ileges, in addition to those granted by section 9 of the act of 1848, 
as had been or should be given by the government to which the 
alien belonged, to citizens of the United States. Id. 

3. When the government of the United Kingdom of Great Britain 
and Ireland passed the act of 1870, to the extent that it conferred 
benefits on citizens of the United States, it was, by virtue of the 
provisions of our statute of 1854, immediately engrafted upon it, and 
became the law defining the rights of alien citizens of Great Britain 
and Ireland to real estate in Texas; section 9 of the act of 1848 was, 
as to such aliens, so far modified as to change their previous de 
feasible estate thereby given, into an indefeasible estate. Id. 
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ALIEN AGE — continued. 

4. The effect of the constitution of the republic, of the act of Jan- 
uary 28, 1840, and the act of March 18, 1848, upon the subject of 
alienage, was to vest a defeasible title to real estate in Texas, in the 
alien children and heirs of a citizen of the United States who may 
have died intestate, leaving such property; such title was valid 
against individuals as well as against the state, not only for the 
period of nine years, but for such further time as might elapse until 

\ the state should, by proper proceedings, declare a forfeiture. Id. 
\ 5. Cryer v. Andrews, 11 Tex., 170; Wardrup v. Jones, 23 Tex., 

\4s9: Lee v. King, 21 Tex., 582; Osterman v. Baldwin, 6 Wall., 116, 
approved. Td. 


AMBIGUITY. See BurpEN or Proor, 1. Evipencre,1. PRACTICE IN 
DISTRICT CouRT, 1. 


AMENDMENT. 


1. An daxnendment which was filed to a pleading before the adop- 
tion of the present rules by the supreme court did not have the effect 
to withdraw ‘she pleading amended, or to suppress or supplant any 
of its allegations, except in so far as the amendment effected that 
result by legal construction. H. & T.C. R. R. Co. v. Shafer, 641. 


APPEAL BOND. 

1. The fact that the names of the securities to an appeal bond, 
given to remove a cause from the county to the district court under 
act of August 9, 1876, did not appear in the body of the bond, or that 
the principals did not sign the same, would not render it invalid. 
San Roman v. Watson, 254. 

2. A bond given as an appeal bond from the county court to the 
district court, executed under the act of August 9, 1876, which des- 
ignates the payee by inserting the name of the county judge, 
and immediately following, the words ‘‘county judge,” formal in 
other respects, is in substantial compliance with the statute. Jd. 

3. The appeal bond required by art. 1639, Revised Civil Statutes, 
to be executed to appeal a cause from the judgment of a justice of 
the peace, is required to be executed in double the amount of 
the judgment for the debt only, exclusive of so much of the judg- 
ment as may relate to the cost. Colorado County v. Delaney, 280. 

4. An appeal bond given to remove a cause to the supreme court, 
and conditioned as required by art. 1493, Pasch. Dig., operates a 
suspension of the power to sell under the judgment of the district 
court pending appeal, and one who purchases pending such appeal 
acquires no title. Burns v. Ledbetter, 374. 


APPEARANCE. See PROBATE MATTERS, 2. 


ASSESSMENT. See Boarp OF EQUALIZATION. CITIES AND TOWNS. 
TAXATION. 
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ASSESSOR AND COLLECTOR. See Pusiic Orricr, 1. 


















1. As a result of the change of a city charter, the assessor and 
collector of taxes for the city retained his office for three months 
beyond the period of one year, for which he was elected. During 
the three months he collected $58,678.63, and the by-laws allowed 
him four per cent. on the amount collected during the term of his 
oftice; *‘ provided, the aggregate amount of his commissions shall 
not exceed $4,000 per annum, and in no case shall he withhold 
for any one month an amount exceeding the average per month of 
his aggregate commissions.” Held — 

1, The amount of compensation to which the officer was entitled 
for each of the three months during which his term was pro- 
tracted by the change of the charter, could not exceed the max- 
imum monthly payment which he could have received under the 
by-laws, and this could not exceed one-twelfth of the $4,000 per 
annum, to which his compensation was limited. Beavens v. Mayor 
of Houston, 277. 


ASSETS. See ADMINISTRATION, 8, 





ASSIGNMENT. 






























1. The owner of certain land certificates deposited them with 
an agent for safe keeping and sale, together with complete trans- 
fers in blank, properly acknowledged. The agent deposited the cer- 
tificates and transfers in blank as collateral security fora loan. In 
a suit by the former owner to recover the certificates, held — 

1. The fact that the blanks in the transfers were not filled up 
did not render the transfers invalid. 

2. The land certificates, not being located, were personal prop- 
erty; as such were subject to verbal sale and delivery, and such 
sale need not be evidenced by writing. 

3. There is no analogy between the transfer of such certificates 
and the transfer of non-negotiable notes; the former is governed 
by the statute and the rules of mercantile law, the latter by the 
rules applicable to sales of personal property. 

4. There was nothing in the mere fact of hypothecating the 
certificates to put the party advancing money on inquiry as to 
who was the real owner. 

5. The bank having no notice of the former owner’s claim, had 
the right to rely on the certificates for the reimbursement of the 
loan. 

6. Whether the certificates constituted that character of real 
estate security which the bank was prohibited from taking, could 
net be inquired into by an individual; that being a matter be- 
tween the bank and the government. 

7. Equity will not permit a party to take advantage of the 
defect in the form and manner of a conveyance to which he is a 

party, to the detriment of innocent parties. 
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ASSIGNMENT — continued. 


8. The validity of instruments under seal in which blanks are 
left does not rest solely on the doctrine of estoppel, but on ex- 
press or implied parol authority given by the grantor to the party 
receiving the instrument to fill such blanks. Stone v. Brown, 330. 


ASSIGNMENT OF ERRORS. 


1. Anassignment of errors, which alleges error “in overruling 
plaintiff's motion for a new trial for the eleven reasons therein con- 
tained,” is too general to require the court to pass upon it. Flana- 
gan v. Womack, 45. 

2. See opinion for assignment of errors too general to invoke 
the consideration of the supreme court. Green v. Dallahan & Co., 
281. 

3. An assignment of error embracing in general terms all the 
charges and instructions given by the court, is too general, and will 
not be considered. H. & T. C. R. R. Co. v. Shafer, 641. 


ASSIGNOR AND ASSIGNEE. See Parties, 6. 
ATTACHMENT. 











1. One having an interest in personal property seized under at- 
tachment proceedings, to which he is not a party, has his election 
to replevy and try his right to it under the statute, to sue the 
sheriff for the trespass committed by his wrongful levy, or sue the 
purchaser holding under the sheriff's sale. Rodrigues v. Trevino, 
198, 

2. A party claiming title adverse to that of a defendant in 
attachment has no claim to money realized by the sheriff at the 
attachment sale. If in equity he could assert a claim to the money, 
he would have to show a valid excuse for his failure to resort to the 
adequate remedies afforded him at law. Id. 

3. In a proceeding against a sheriff and his securities, to re- 
cover money in his hands, the proceeds of property sold under 
attachment, in a proceeding to which the plaintiff was not a party, 
prosecuted on the ground that the plaintiff was a joint owner of 
the property sold, the defendant in attachment is a necessary 
party. Id. 

4, Expenses in attending court and loss of time by one whose 
property has been wrongfully seized under attachment, which 
were expended and incurred in defending the suit, cannot in 
an action for damages for wrongfully suing out the attachment, be 
considered as proof of actual injury. Craddock v. Goodwin, 578. 

5. A cotton factor in Galveston procured an advance of money from 
a banker on ‘‘cotton in press,” for which he gave his order on the 
press to deliver the cotton to a vessel then in port loading for Liver- 
pool. The order was notified to the press, and the master of the 
vessel made and delivered to the cotton factor, as the shipper, a bill 
of lading for the cotton, which the factor indorsed and delivered to 
VoL. LIV— 42 
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ATTACHMENT — continued. 
the banker, with his exchange on Liverpool, in favor of the banker, 
attached. Afterwards a third party, who was a creditor of the cot- 
ton factor, sued out an attachment against him and levied it on the 
cotton, which was still in press. In a contest between the banker, 
as Claimant of the cotton, and the attaching creditor, held — 

1. The execution of the bill of lading for the cotton by the 
master of the vessel in favor of the cotton factor, and the trans- 
fer and delivery thereof by the factor to the banker, constituted 
constructive delivery of the cotton. 

2. An actual manual delivery of the cotton was not necessary 
to pass its possession, nor was it necessary that the delivery 
should have been made to the pledgee in person. 

3. The special requisite of delivery is, no matter in whose hands 
the property was a deposit, that it be no longer subject, in fact 
or in law, to the dominion, possession or control of the pledgor, 
but to that of the pledgee. 

4, The execution of the delivery order by the factor to the ves- 
sel for the cotton in press, and the recognition and acceptance 
thereof by the press, before the levy of attachment, constituted a 
delivery of the cotton, so as to except it from attachment by the 
creditor. 

5. The transfer of the bill of lading to the banker was as effect- 
ual a transfer of the cotton as its manual delivery could have 
been. 

6. The attaching creditor acquired no greater right in the 
attached property than the factor had at the time of attachment. 
Adoue v. Seeligson & Co., 593. 

6. See opinion for commercial usage at the port of Galveston, re- 
garding the compressing, transfer and shipment of cotton. Id. 


AUTUENTICATION. See StaTuTES CONSTRUED, 32. 

1. A bond for title authenticated in March, 1846, by the affidavit 
of a subscribing witness, which failed to state that the witness 
signed the same as such, at the request of the maker of the bond, 
was not affected by the omission. Downs v. Porter, 59. 


BANKRUPT. 

1. The discharge in bankruptcy of an appellant, pending the ap- 
peal in the supreme court of this state of a cause appealed by him, 
does not entitle him to its dismissal nor prevent an adjudication 
thereof. Burnett v. Waddell, 273. 

2. One who desires to avail himself of his discharge in bank- 
ruptcy, as a defense against a suit pending in a state court, must 


plead it; failing to do so, neither his ignorance of his duty, or his 


negligence, will invalidate the judgment which may be rendered iu 
the state court against him. Miller v. Clements, 351. 


LILL OF LADING. See ATTACHMENT, 5. 
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BIT L OF PARTICULARS. 

1. Under the act of 1876, in order to fix and secure an artisan’s or 
mechanic’s lien, it was essential that a copy of the bill of particulars 
should be delivered to the debtor, and in seeking to foreclose the 
bill, the burden of proof was upon the party asserting its existence to 
show that the bilf of particulars had been thus delivered. Lee v. 
Phelps, 367. 


BILL OF REVIEW. 

1. A suit filed by heirs to set aside a judgment rendered by a pro- 
bate court, for alleged fraud in the administrator in procuring it, 
must be filed within two years after the removal of disability, and is 
in substance a bill of review. Murchison v. White, 78. 

2. Proceedings by bill of review under the statute (Pasch. Dig., 
arts. 4616, 4617, 1488, 1489, 1496), or in the nature of a bill of review 
in chancery, must have been commenced, if instituted by heirs, in 
any event within two years after the youngest attains his majority. 
McAnear v. Epperson, 220. 

8. Art. 12, sec. 43 of the constitution of 1869, which suspended 
statutes of limitation of civil suits from January 28, 1861, to March 
30, 1870, did not apply to the statute requiring the prosecution of 
writs of error within two years from the date of the judgment. Id, 

4. Sec. 14, art. 12 of the constitution of 1869 has no application 
to bills of review. Id. 


BLANK INDORSEMENT. See Promissory Norte, 1. 
BOARD OF ALDERMEN. See STATUTES CONSTRUED, 31. 


BOARD OF EQUALIZATION. See TAXATION. 
1. The board of equalization was created by the constitution 
itself, and its duties were sufficiently defined in the act of August 


21, 1876, to make it competent to determine the valuation of prop- 


erty listed, when that question was properly referred to it, either 
under section 5 or section 17 of that act. I. & G. N. R. R. Co. v. 
Smith County, 1. 

2. When a tax-payer renders his tax list to the assessor in person, 
and after answering all questions by him, subscribes the oath 
prescribed by the statute, if the assessor, for cause deemed suflicient, 
proceeds then and there to change the valuation, and the tax-payer 
then makes oath that the valuation is excessive, the case is one 
coming within the provisions of section 17 of the act of 1876. If, 
however, the valuation be forwarded by mail, oath being made to 
the list, out of the county in which it is rendered, before some other 
officer, the case is then under the provisions of section 5, and the 
assessor, if dissatisfied, is neither required or empowered to affix a 
valuation, but should refer the same to the board of equalization. 
If forwarded, not by mail, but conveyed by another party, it would 
still be under section 5. Id. 
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BOARD OF EQUALIZATION — continued. 

3. When a question of valuation for taxation has been once regu 
larly referred to the proper board of equalization, the valuation of 
that tribunal is final. 7. & P. R. R. Co. v. Harrison County, 119. 

4. A deputy assessor, who was also a county commissioner, sat as 
a member of a board of equalization to revise the assessment of 
property for taxes, to which board the question of valuation was 
referred on the protest of a tax-payer. Held — 

1. The action of the board of equalization was not void; the tax- 
payer not objecting at the time to the deputy assessor constituting 

2 portion of the board, and it not being shown that there was 

not a quorum of the board without the deputy assessor. Id. 

5. A charge ina petition for injunction to restrain the collec- 
tion of taxes, that the board of equalization added to the assessment 
property not owned by the tax-payer, will be disregarded when it is 
at the same time shown that the amount of taxes first assessed 
against the tax-payer for the same species of property is not thereby 
increased by the board of equalization. Id. 


BONA FIDE PURCHASER. Sce Community PROPERTY. QvIT-CLAIM 
DEED, 1. 

1. Land paid for with community property was conveyed to the 
wife, and the amount paid was by the husband credited on an account 
due by him to the wife for her separate means, which had been ap- 
propriated by him. The intention was to make the land the separate 
property of the wife, but the deed contained no such recital. Ina 
suit for the land between the wife and the purchaser of the same 
under execution, in whose favor a judgment had been rendered 
against the husband, without other notice of the wife’s separate 
estate in the land than such as the deed to her imported, held — 

1. The fact that the deed was made to the wife did not consti- 
tute notice that it was her separate property. 

2. Such a deed cannot have engrafted on it a trust not expressed 
on its face, to the detriment of an innocent purchaser. 

3. The rights of the judgment creditor were so fixed by his 
judgment lien as to support the title derived through subsequent 
sale under execution, and this, though the judgment creditor was 
himself the purchaser, and credited the amount of his bid on the 
execution. Wallace v. Campbell, 87. 

2. Cooke v. Bremond, 27 Tex., 457; Kirk v. Navigation Co., 49 
Tex., 215; Grace v. Wade, 45 Tex., 522, approved. Id. 

3. A judgment creditor who purchases at execution sale, and has 
the amount of his bid credited on the execution, may be considered 
a bona fide purchaser; to hold otherwise might often result in the 
sacrifice of the property and loss of the debt, to the detriment of 
both debtor and creditor. Jd. 


BOND. See INJuNCTION, 5. 














INDEY. 


BOND FOR TITLE. See AUTHENTICATION, 1, 


BOUNTY WARRANT. 


1. Land covered by a bounty warrant issued in 1839 by the seo- 
retary of war of the republic of Texas, to the heirs of one who fell 
at the storming of the Alamo, approved by the commissioner of 
claims, on which patent issued, became assets in the hands of an 
administrator. In this respect it differs from a pure donation made 
by the government to the heirs. Rodgers v. Kennard, 30. 


BURDEN OF PROOF. See BILL OF PARTICULARS, 1. 


1. When the true meaning of an instrument of writing is from 
the words in which it is written ambiguous, the burthen of proof is 
upon him who claims a benefit under a particular construction of it, 
to establish its correctness. Rogers v. Kennard, 30. 

2. When suit is brought upon an administrator's bond, executed 
on the day when the inventory and appraisement were filed, which 
is in the amount required by law, and which from the date of its 
execution remained in official custody, the burthen of proving that 
it has been altered as to its amount is upon the defendants. Peveler 
v. Peveler, 53. 


CANCELLATION OF PATENT. See Patent, 4. STatuTes Con- 


STRUED, 10. 


CASES APPROVED. See ALrenaGeE, 5. Bona FipE PURCHASER, 2 





DuREss, 2. FORFEITURE, 2. LIMITATION, 10. PARTIES, 7, 14. PRAG- 
TICE IN DISTRICT COURT, 7. PRACTICE IN SUPREME COURT, 9. PUR- 
CHASER, 2. 

1. Houston & T. Central R. R. Co. v. Presidio County, 53 Tex., 518, 
approved. J. &@ G. N. R. R. Co. v. Smith County, 1. 

2. McMullen v. Hodge, 5 Tex., 34, approved. Howard v. McKen- 
zte, 171. 

3. Anderson v. McKay, 30 Tex., 186, and Moreland v. Barnhardt, 
44 Tex., 275, approved. Abrahams v. Vollbaum, 226. 

4, Hester v. Duprey, 46 Tex., 626, approved. Mitchell v. Ireland, 
301. 

5. Hitchcock v. Galveston, 6 Otto, 349, approved. Galveston v. 
Loonie, 517. 


CASES DISCUSSED. See ADMINISTRATION, 3. PARTIES, 2 








1. Bryce & Lyman v. Jones, 38 Tex., 205, discussed, and the doo- 
trine there announced limited. Texas Trans. Co. v. Hyak, 213. 

2. Seguin v. Maverick, 24 Tex., 526, discussed. McAnear v. Ep- 
person, 220. 

8. Howard v. North, 5 Tex., 290; Baily v. White, 13 Tex., 114; 
Andrews v. Richardson, 21 Tex., 297; McDonough v. Cross, 40 Tex., 
285, and Peters v. Clements, 52 Tex., 140, discussed and reviewed, 
Burns v. Ledbetter, 374. 
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CASES DISTINGUISHED. See CERTAINTY, 1. SERVICE, 2. 

1. Distinguished from Taylor v. Rowland, 26 Tex., 293, and from 
Taylor v. Whitehead, 33 Tex., 181. McAnear v. Epperson, 220. 

2. Distinguished from Rogers v. Watrous, 8 Tex., 63; Taylor v. 
Williams, 26 Tex., 583; and Murray v. Broughton, 46 Tex., 351. Shaw 
v. Cade, 307. 

8. Distinguished from Brannan v. The City of Weatherford, 53 
Tex., 330. Milliken v. City Council, 388. 

4, Distinguished from Gee v. Scott, 48 Tex., 510. Turnley v. T. 
B. & I. Co., 451. 

5. Distinguished from Wasson v. Davis, 34 Tex., 165. Waldrom 
v. Zacharie, 503. 


CASES LIMITED. 


1. Red v. Johnson, 52 Tex., limited. G. G. Co. v. Co. of Galves- 
ton, 287. 


CERTAINTY. See Description. Fact Case, 24. 

1. Land was described in a levy and sheriff’s deed as ‘‘a parcel of 
land containing one hundred acres, known as the Neill McLean 
homestead, situate about sixteen miles northwest from the town of 
Lockhart, and including the dwelling and outhouses and other im- 
provements,” reciting that it was the halance of the homestead tract 
left unconveyed. The Neill McLean place embraced in fact four 
hundred acres, none of which had been conveyed. Held — 

1. The deed from the sheriff was void, no spécific land being 
sufficiently described. 

2. Distinguished from Wilson v. Smith, 50 Tex., 366. 

3. There were seventy-five acres of improved land on the tract, 
and if the transaction had been between individuals, the deed 
would have conveyed title to that improved land. 

4. In execution sales the authority of the officer is limited by 
the law from which it is derived, and land sold by him must be 
suflicieytly designated. 

5. The sale being of an undesignated part of a larger tract, there 
being no means of distinguishing the portion sold, the sale was 
void. Wooters v. Arledge, 395. 


CERTIFICATE. See LAND CERTIFICATE. 


CERTIFIED COPIES. See ConsTrucTION, 7. GRANT, 4. 
1. See statement for affidavit sufficient to authorize the introduc- 
tion in evidence of certified copies of patents from the general land 
office. Howard v. McKenzie, 177. 


CESTUI QUE TRUST. See EQUITABLE TITLE, 2. 
CHANGE OF VENUE. See JurispicTion, 4. VENUE. 
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CHARGE OF COURT. See CITIES aNnD Towns, 21. JUDGMENT, 9. 

1. See opinion for a charge of a court, which, though abstractly 
proper, was calculated to mislead the jury, by withdrawing from 
their consideration the question of fact as to whether certain prop- 
erty was a part of the homestead. Arto v. Maydole, 244. 

2. A charge of the court will not be considered on appeal unless 
there be a statement of facts in the record, except in a case where 
the pleadings contain matter which shows the charge to be necessa- 
rily erroneous. Pfeuffer v. Maltby, 454. 

3. An erroneous instruction will not vitiate a judgment, unless 
shown to have produced actual or possible injury to appellant. 
Loper v. Robinson, 510, 


CHURCHES. 

1. A church association, which, after the passage of the act con- 
cerning corporations of 1874, failed to organize under the provisions 
of that act, and file its charter with the secretary of state, was 
incapable of suing as a corporation, or of holding real estate. Tun- 
stall v. Wormley, 476. 

2. A suit may be maintained by one or more of the beneficiaries 
of a charity for the benefit of all, against a trustee, when the parties 
are numerous, when the trustee attempts to pervert the trust fund 
to improper uses, or to deprive the beneficiaries of itsenjoyment. Jd. 

8. The act of 1845, concerning churches (Pasch. Dig., art. 483), 
was repealed by the general law concerning corporations, passed in 
1874 (p. 139). Id. 

CITATION. See COLLATERAL PROCEEDING, 6. SERVICE, 1. 


CITATION IN ERROR. 

1. No aftirmance on certificate without reference to the merits can 
be had, unless the citation in error showing the date of the filing 
of the petition in error, the names of the parties according to such 
petition, the description of the judgment as therein given, and that 
the writ of error and supersedeas, if any have been granted, has 
been served. McGuire v. Newbill, 317. 

2. A citation in error which undertakes to describe the judgment 
by mentioning nine hundred acres of land as the subject of it, and 
which refers to acopy of petition accompanying it for specific de- 
scription, is not sufficient. Id. 

3. A compliance with the statute in the essential requisites of a 
citation in error may be waived by the defendant in error; but to 
entitle the defendant in error to an affirmance on certificate without 
reference to the merits, such waiver must be made in time to enable 
the plaintiff in error to file the transcript in the supreme court in 
the period required by law. Jd. 

CITIES AND TOWNS. 

1. When neither the charter nor any legislative act requires notice 

to the abutter or lot owner, in order to make him liable to pay the 
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CITIES AND TOWNS — continued. 
cost of sidewalk improvements, then it is not essential that he re- 
ceive notice, either actual or constructive. City of Galveston v. 
Heard, 420. 

2. The city of Galveston had power to undertake the construction 
of sidewalks on its general credit, but the lot owners would only be 
liable for the actual cost, which would only be the cash value of the 
bonds paid by the city for the work. Id. 

8. The city of Galveston adopted, for the construction of sidewalks, 
a@ plan which involved the issuing of bonds to an amount in excess 
of the amount to which the city was limited by its charter in bor- 
rowing money for general purposes. Held, the limitation of the 
power to borrow money for general purposes could not affect the 
right of the city to borrow money for sidewalk improvements. Jd. 

4. Itis no answer to the claim of the city of Galveston against a lot 
owner for costs of constructing his sidewalk, that the city had not 
paid the principal, or provided for the interest on its bonds issued 
to effect the construction, so long as it proposes to receive the bonds 
and coupons in payment for sidewalk assessments at par. Id. 

5. The ordinance of the city of Galveston in regard to the con- 
struction, etc., of sidewalks, provided that the owner should have 
the right and privilege of filling, etc., his sidewalk, provided it was 
done in accordance with the ordinance and specifications, and com- 
pleted in sixty days after the passage of the ordinance. Held, that 
one whose sidewalk was not constructed by the contractor until 
long after the expiration of the sixty days, and who had made no 
effort to construct it himself, could not complain that the city had 
advertised for bids and let the contract to do the work before the 
expiration of the sixty days, within which the owner was author- 
ized to do it himself. Jd. 

6. The right of the city of Galveston to contract for the filling, 
curbing, grading and paving sidewalks, under its ordinance ap- 
proved May 7, 1874, was not affected by the failure of the city to 
give personal notice to lot owners of their right to do the work 
themselves within sixty days. Their right to do the work them- 
selves was declared in a published city ordinance, of which they 
were required to take notice. Id. 

7. An advertisement required by city ordinance to be made for 
a period of fifteen days in all the daily newspapers of the city, 
was published from the 8th to the 23d, inclusive, except on Sun- 
day, on which day no papers were published in that city, and this 
was held a compliance with the ordinance, which could not have 
meant fifteen publications on fifteen consecutive days, when it was 
known by those who passed the ordinance that there was no paper 
in which it could be done. Id. 

8. Though the city of Galveston, by its ordinance of May 7, 1874, 
required the city engineer to file, in the mayor’s office, immediately 
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CITIES AND TOWNS — continued. 








thereafter, full specifications, showing how the paving of sidewalks, 
etc., should be done, the spirit and cbject of the ordinance were 
satisfied, if the specifications were prepared with due care and filed 
by the engineer as soon as practicable. Id. 

9. See opinion for facts under which the owner of a lot, the 
sidewalk in front of which had been constructed at the expense of 
the city of Galveston, could not evade liability by showing that the 
contractors had failed to obtain the written consent of the owner, 
specifying what character of pavement he preferred. Id. 

10. The fact that the contractors with the city of Galveston, 
under its ordinance of May 7, 1874, were to receive a uniform price 
per square yard for brick pavement, without regard to the street or 
locality to be improved, did not render their contract invalid. Id, 

11. The assessment made by the city of Galveston for sidewalk im- 
provements did not create a personal liability, authorizing a per- 
sonal judgment against the lot owner; the intention of the city 
charter and ordinance on the subject was to make the cost a charge 
against the lot, and collectible only by the sale thereof. Id. 

12. The limitation of four years did not apply to actions on assess- 
ments made under city ordinances for sidewalk improvements, prior 
to enactment of the Revised Statutes. Id. 

13. The assessments made by the city of Galveston to reimburse 
the city for sidewalk improvements, made by it under ordinance of 
May 7, 1874, bore interest. It was competent for the city to regulate 
the interest on the installments, so as to secure full reimburse- 
ment. Id. 

14. If the credit of a city is such as to cause it a loss in con- 
structing sidewalks within its limits on a credit, the loss does not 
constitute a part of the legitimate cost of the work. Jd. 

15. The statute (art. 3431, R. 8S.) which confers power on a board 
of aldermen to remove a mayor, when in their judgment there is 
sufficient cause for his removal, does not confer unlimited discretion, 
but can be exercised only when he has committed an offense, recog- 
nized as such by law. Milliken v. City Council, 388. 

16. An ordinance of a city which prohibits the renting of private 
property to lewd women or to any person for their use, without re- 
gard to the use to be made by the lessee of the premises, is a pro- 
scriptive denial of shelter to an unfortunate class, null and void 
because in contravention of common right. Jd. 

17. The act of a city council in removing the mayor of the city 
because he had rented a house to a lewd woman, was unauthorized 
and void. Id. 

18. The city charter of the city of Galveston of 1871 prohibited 
the borrowing for general purposes of more than fifty thousand dol- 
lars. Held, that this prohibition did not limit the power of the 
city to borrow money, or create a debt for a larger amount for the 
improvement of its sidewalks, because: 
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CITIES AND TOWNS — continued. 

1. Improvements of sidewalks, the ultimate cost of which must 
be defrayed by the lot owner whose property is benefited, are 
made for a special, and not a general purpose. 

2. The intention of the city charter was to empower the coun- 
cil to cause the improvement of sidewalks to be made at the 
expense of the city, which was ultimately to be assessed against 
the lots benefited. 

3. The express power being granted to construct sidewalks, for 
which the lot was ultimately responsible, the city had the implied 
authority to contract such obligations as were necessary to exe- 
cute the power. Galveston v. Loonie, 517. 

19. Hitchcock v. Galveston, 6 Otto, 349, approved. Jd. 

20. The cost of improving a sidewalk in the city of Galveston, or 
its cost when constructed, attaches to the lot in the possession of 
any party having an interest therein; that interest is subordinate 
to the burden or charge, and is liable to be defeated by the sale of 
the lot, regularly made, to enforce the collection of the debt. High- 
land v. City of Galveston, 527. 

21. The duty to improve sidewalks in Galveston devolves on the 
lot owner when the improvement is ordered by a city ordinance, 
and the liability of the lot owner to be charged with the cost on his 
failure to improve, attaches on the passage of the ordinance order- 
ing the improvement. Jd. 

22. See charge of court, held correct, as to the duties and liabili- 
ties of a lot owner in Galveston, in regard to the improvement of 
sidewalks. Id. 


CITY CHARTER. See CITIES AND Towns. 


CITY ORDINANCES. See CITIES AnD TowNs. 

1. An ordinance of a city which prohibits the renting of private 
property to lewd women or to any person for their use, without 
regard to the use to be made by the lessee of the premises, is a 
proscriptive denial of shelter to an unfortunate class, null and void 
because in contravention of common right. Milliken v. City Coun- 
cil, 388. 


COLLATERAL PROCEEDING. See Fact Caszs, 18, JUDGMENT, 17. 
JURISDICTION, 1. 

1. The action of the probate court having jurisdiction over the 
subject matter, in granting letters of administration, cannot be col- 
laterally attacked. Rodgers v. Kennard, 30, 

2. Fraud perpetrated by a party in procuring a judgment does not 
render it absolutely void, but is only cause for having it declared 
void, in a proceeding instituted for that purpose and in proper 
time, as between parties and privies; a different rule applies to 
strangers to the proceeding, who may collaterally attack a judgment 
procured by fraud, whenever it is relied on to affect their rights, 
Murchison v. White, 78. 
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COLLATERAL PROCEEDING — continued. 

3. When, in a collateral proceeding, a record offered in evidence 
shows that a court rendering judgment had no jurisdiction of the sub- 
ject matter or of the person, in a case where this was required, or 
that the jurisdiction had not attached in the particular case, the judg- 
ment should be excluded, its nullity being apparent from the rec- 
ord. In all other cases when a judgmentis attacked for fraud or 
other matters dehors the record, it must be done in some direct pro- 
ceeding instituted for that purpose and within the period prescribed 
by law. Id. 

4. When a probate court has opened jurisdiction in a matter of 
administration, under proceedings apparently regular, the pre- 
sumption that its jurisdiction properly attached is conclusive on a 
collateral attack. Id. 

5. A judgment rendered by acourt of competent jurisdiction, par- 
titioning real estate, was objected to in a collateral proceeding, be- 
cause it appeared from evidence aliunde that one of two partners, 
between whom and another party the partition was made, was dead 
when the judgment was rendered; held, that the judgment was prop- 
erly admitted in evidence, the record showing an acquiescence of 
all parties in interest, and the objection being raised by one not 
interested under the partition. Howard v. McKenzie, 171. 

6. The judgment of a court of general jurisdiction recited an ap- 
pearance by minor defendandants, an adjudication that they were 
minors, the appointment of a guardian ad litem, and his appearance 
and defense for them; held, the fact that the minors were not really 
cited personally, even if sufficient to cause a reversal of the judg- 
ment on direct proceedings, furnished no ground for attacking the 
judgment in a collateral proceeding. McAnear v. Epperson, 220. 

7. A domestic judgment of a court of general jurisdiction upon a 
subject matter within the ordinary scope of its power, is entitled to 
such absolute verity that in a collateral action, even when the record 
is silent as to notice, the presumption, when not contradicted by 
the record itself, that the court had jurisdiction of the person ‘also, 
is so conclusive, that evidence aliunde will not be heard to contra- 
dict it. Tennell v. Breedlove, 540. 


COLLECTOR OF TAXES. See Tax COLLECTOR. 


COLOR OF TITLE. See ADVERSE POSSESSION, 1. 

1. A bond for title to land, made December 5, 1839, and recorded in 
1853, which did not recite a consideration, is not void. The fact 
that it did not recite a consideration is not necessarily inconsistent 
with “intrinsic fairness and honesty,” and it may constitute a link 
in a chain of title from and under the sovereignty of the soil. 
Such a bond may constitute such ‘‘ color of title” as would sustain 
the defense, by one in possession of the land, under the three years’ 
statute of limitations. Downs v. Porter, 59. 









COLOR OF TITLE — continued. 
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2. Though aconsideration must be proved when affirmative relief 
is sought by suit for specific performance, on a bond to convey 
land, yet this is not required when such a bond is relied on as color 
of title, under the defense of the three years’ statute of limitations. 
Id. 


COMMERCIAL USAGE. See ATTACHMENT, 5. 







1. See opinion for commercial usage at the port of Galveston, re- 
garding the compressing, transfer and shipment of cotton. Adoue 
v. Seeligson, 593. 


COMMISSIONER. See ExEcuTION SALE, 5. 





COMMISSION OF ARBITRATION AND AWARDS. 































1. It was not the purpose of the act of February 9, 1881, entitled 
** An act to amend an act to create a commission of arbitration and 
award, and to define the powers and duties thereof, and to make ap- 
propriation to pay the salaries of the judges thereof,” to relieve the 
supreme court from the duty of considering and deciding the cases 
referred by it to the commissions of appeals, but that it might the 
more rapidly and correctly despatch its business. Stone v. Brown, 
330. 

2. When the opinion of the commissioners correctly decides a 
cause, it will be adopted and published as other opinions of the 
supreme court. If it be not approved by the supreme court, it 
will be disregarded in toto, or will be so modified and changed as 
to make it conform to the view entertained by the supreme court of 
the law and the facts of the case. Id. 

8. The supreme court, in passing on the opinions of the commis 
sioners of appeals, will not review or criticise mere inferences or 
arguments to illustrate and sustain incidental propositions or views 
of the commissioner who prepares the opinion, but which are not 
essential to maintain the correctness of its conclusions. Jd. 

4. The act of February 9, 1881, entitled ‘‘An act to amend an act to 
create a commission of arbitration and award, to define the powers 
and duties thereof, and to make appropriation to pay the salaries of 
the judges thereof,” is constitutional. Id. 

5. Article ITI, sec. 35 of the constitution is complied with, if the 
title of an act fairly gives such reasonable notice of the subject 
matter of the statute itself, as to prevent the mischief intended to 
be guarded against. Id. 

6. The amendment of the act to create a commission of arbitra- 
tion and award, and to define the powers and duties thereof, 
merely added another duty to that originally imposed on the commis- 
sion, which was not inconsistent with the object sought to be ac 
complished by the original act. Jd. 
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COMMISSION OF ARBITRATION AND AWARDS — continued. 


Moork, Ch. J., announced the following as, his separate opinion, 
viz: 

7%. The provisions of the act of February 9, 1881, amending the 
original act creating the commission of arbitration and award, are 
unconstitutional. Id. 

8. The act of February 9, 1881, attempted to legislate on a dif- 
ferent subject and to accomplish an object distinct from that had in 
view in the act it attempted to amend. Id. 

9. The entire subject attempted to be provided for in the act of 
February 9, 1881, except that embraced in the first section, is in no 
way indicated by, or expressed in, the title. Id. 


COMMISSION MERCHANT. 





1. Cotton factors and general commission merchants in Galveston 
have no authority, as such, by law, or by usage and custom, to deal 
with cotton consigned to them, otherwise than by its sale in Galves- 
ton for cash, except under instructions from the owner. Kauffman 
v. Beasley, 563. 

2. Such cotton factor or general commission merchant having 
cotton of another for sale, cannot sell it on credit, barter it, entrust 
its sale to a sub-agent, pledge it as a security for advances to himself, 
ship it to a foreign market, or deal with it in any manner for his 
own, instead of his principal's, benefit. Jd, 

3. Persons dealing with such factor concerning goods entrusted 
to him are charged with notice of the extent and limitations upon 
his power; and when the question of the extent of his authority 
over the goods is the subject of inquiry, the burthen of proving the 
factor’s authority is not upon the original owner of the goods, but 
upon the party dealing with the factor. Id. 

4. A forwarding and shipping merchant, who, without authority 
from the owner of cotton, makes advances on it, and ships it to be 
sold for account of, and the proceeds to be returned to the factor and 
commission merchant from whom he receives it, is guilty of the con- 
version of the cotton, and subjects himself to an action for its value, 
even though he has no personal interest in the transaction, but was 
acting in the interest of and for the benefit of others. In such a 

‘vase, ademand on the forwarding and shipping merchant before 

suit is unnecessary. Jd. 


COMMON LAW. 





1. In December, 1839, the common law was not in force in Texas, 
and under the laws then in force it was not necessary to the validity 
of acontract to convey land, that it should be in writing. Even 
after the enactment of the statute of frauds it was not necessary 
that the consideration should be expressed in the deed. Downs v. 
Porter, 5%. 
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COMMUNITY PROPERTY. See Bona Five PURCHASER, 1. 


1. Property purchased during marriage, whether by the husband 
or wife, is community property and not the separate estate of the 
purchaser, unless made with separate funds. Cow v. Miller, 16. 

2. See opinion for facts, under which a purchase at execution 
sale by the wife, of property levied on to satisfy a judgment 
against the husband, would vest no right in the wife as against the 
creditors of the husband attacking the sale for fraud, even though 
the amount of the bid was paid from the separate funds of the wife. 
Id, 

8. In the absence of evidence to the contrary, all property found 
in the possession of the husband is community property. Jd. 

4. A post-nuptial agreement between the husband and wife, 
that the wife shall be jointly interested with the husband in a 
mercantile establishment, one-half of the profits of which shall 
be her separate property, cannot change their property rights to 
that of partners, or convert community property into the separate 
property of the wife. Such a result would be in conflict with and 
subversive of the law regulating marital rights in Texas. Pasch. 
Dig., arts. 2749, 4632-5, 4641-2. Id. 

5. Though the husband may, if it be done bona fide and openly, 
reimburse the wife from community or his separate property, ad- 
vances received from her, in preference to his other creditors, or 
make her a direct gift of his separate property or the community, 
a mere agreement between husband and wife cannot change the 
character and nature of their rights and interests in property owned 
and acquired by them, from that prescribed by law, and thereby 
relieve it from liability to be taken in satisfaction of community 
debts. Id. 

6. A valid sale of community land, made under administration 
on the estate of a decedent, to pay community debts, passes both the 
title of the deceased and of a wife who survived him, but who died 
before the grant of letters of administration. Murchison v. White, 78. 

7. Land paid for with community property was conveyed to the 
wife, and the amount paid was by the husband credited on an ac- 
sount due by him to the wife for her separate means, which had 
been appropriated by him. The intention was to make the land the 
separate property of the wife, but the deed contained no such re- 
eital. In a suit for the land between the wife and the purchaser of 
the same under execution, in whose favor a judgment had been ren- 
dered against the husband, without other notice of the wife’s sepa- 
rate estate in the land than such as the deed to her imported, held — 

1. The fact that the deed was made to the wife did not consti- 
tute notice that it was her separate property. 
2. Such a deed cannot have engrafted on it a trust not expressed 
on its face, to the detriment of an innocent purchaser. 
3. The rights of the judgment creditor were so tixed by his 
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COMMUNITY PROPERTY — continued. 


judgment lien as to support the title derived through subsequent 

sale under execution, and this, though the judgment creditor 

was himself the purchaser, and credited the amount of his bid on 

the execution. Wallace v. Campbell, 87. 

8. Cooke v. Bremond, 27 Tex., 457; Kirk v. Navigation Co., 49 Tex., 
215; Grace v. Wade, 45 Tex., 522, approved. Id. 

9. A judgment creditor who purchases at execution sale, and has 
the amount of his bid credited on the execution, may be considered 
a bona fide purchaser; to hold otherwise might often result in the 
sacrifice of the property and loss of the debt, to the detriment of 
both debtor and creditor. Id. 


CONDITIONAL SALE. 








1. If it be doubtful whether the parties to an instrument intended 
a mortgage or a conditional sale, courts of equity will consider the 
transaction as a mortgage. If the relation of debtor and creditor 
remains, and a debt still subsists, it is a mortgage; but if the debt 
be extinguished by the agreement of the parties, or the money ad- 
vanced is not by way of loan, and the grantor has the privilege of 
refunding, if he pleases, by a given time, and thereby entitles him- 
self to a reconveyance, it is a conditional sale. De Brull v. Maas, 
464, 

2. A vendor, to secure the unpaid purehase money on land, 
received a promissory note, which recited that it was given for 
purchase money, and as further security a deed of trust was 
executed by the purchaser. In default of payment the purchaser 
reconveyed, and leased from the vendor the premises, contem- 
poraneous with which a written memoranda was executed, to 
the effect that if the rent was punctually paid each month, the 


original vendor would give the lessee ‘‘ a chance ” to repurchase the 
property, at the amount due on the same under the original contract. 
The original purchase money note was retained by the vendor, and 
suit brought thereon, praying that the deed of trust, reconveyance, 
lease and written memoranda be decreed to constitute a mortgage, 
and for judgment on the amount due on the note with decree of 
foreclosure, ete. Held — 

1. Whether the original vendor still retained the lien which he 
preserved by virtue of the deed of trust, or whether the new 
agreement was given as a cumulative and auxiliary security for, 
and in lieu of it, the judgment for the plaintiff would be equally 
well supported. 

2. The effect of the mortgage deed and the lease, construed to- 
gether, was to add to the plaintiff's former rights, as a mere naked 

mortgagee, that of a mortgagee in possession of the mortgaged 
property (the lease acknowledging the plaintiff's possession and 
right thereto). 
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CONDITIONAL SALE — continued. 

3. The above conclusions were reached on evidence, from which 

it could be reasonably inferred that the deed of trust was not ab- 

rogated; that there was no novation of the contract, and that the 

subsequent contracts entered into by the parties were not intended 

to affect the conditional sale of the property, but to vary the 

obligation only, by increasing the security which originally 
existed. Id. 


CONFIRMATION OF SALE. See ADMINISTRATOR’s SALE, 3. 
CONSIDERATION. See CoLor oF TITLE, 1, 2. 


CONSOLIDATION OF RAILROAD COMPANIES. 
1. Pending a suit begun by appellee against the Waco & N. W. 
Railway Company, July 16, 1870, the Houston & Texas C. R. R. 
Co. entered into a contract with the former road to aid in its 
construction. For a debt thus contracted the Waco & N. W. R. R. 
Co. was sold under a deed of trust given to the Houston & T. C. R. 
R., and the latter road, at the sale in February, 1873, became the 
purchaser of the property and franchises of the Waco & N. W. R. 
R. Afterwards, in May, 1873, an act of the legislature was passed 
for the merger of the two roads, making the sold-out road a part 
of the purchasing road. Afterwards, in January, 1877, the Hous- 
ton & T. C. R. R. was made a party defendant, charging that the 
contract between the roads was illegal, fraudulent and ultra vires, 
and seeking to make the purchasing road liable for the debts of the 
Waco & N. W. R. R. Held — 

1. Ordinarily, a consolidated corporation, for the purpose of 
answering for the liabilities of the old corporations, is deemed the 
same as each of its constituents, and may be sued under its new 
name for their debts as if no change had been made in the name 
or organization of the original corporation; but this rule is 
restricted to voluntary consolidations. 

2. The foundation of the liability of a consolidated corporation 
for the debts and liabilities of the constituent corporations must 
rest on agreement, either express or implied. 

3. The act of merger was not passed by the legislature, or ac- 
cepted in contemplation of an agreement between the companies, 
but because the trust sale had divested the Waco & N. W. R. R. 
Co. of all its property and franchises, and that the purchaser, be- 
ing a corporation, needed for that reason only, legislative sanction 
to authorize it to operate the road. 

4. If the Houston & T. C. R. R. Co. exceeded its powers in ac- 
quiring the property, it was a consummated transaction and could 
be impeached, if at all, for that reason, by the state alone. 

5. The purchasing road by its contract assumed only tise liabili- 
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CONSOLIDATION OF RAILROAD COMPANIES — continued. 


ties created by the Waco & N. W. R. R. in the construction of its 
road after its first contract was made with the Houston & T. C. 
R. R. Co. 

6. That the act of merger did not affect the rights of either 
stockholders or creditors. 

7. That by accepting the conditions of the act of consolidation, 
the Houston & T. C. R. R. Co. did not subject itself to pay the 
liabilities of the sold-out road. H. & T. C. R. R. Co. v. Shirley, 
125. 


CONSTITUENT OF FAMILY. See Fact Caszs, 21. 


CONSTITUTIONAL LAW. See LrwitaTIon, 12. 








1. That portion of the act of August 21, 1876, entitled ‘* An act to 
define the duties, powers, qualifications and liabilities of assessors 
of taxes, and to regulate their compensation,” which refers to 
boards of equalization, is not violative of the constitution; it is not 
disconnected with, or inappropriate to, the general object of the 
act as expressed in the title. The duties of the assessor and of 
the board of equalization are closely connected, mutually depend- 
ent, and conveniently and appropriately defined in the same statute. 
IL& GN. R. R. Co. v. Smith County, 1. 

2. The effect of the constitution of the republic, of the act of 
January 28, 1840, and the act of March 18, 1848, upon the subject of 
alienage, was to vest a defeasible title to real estate in Texas, in the 
alien children and heirs of a citizen of the United States who may 
have died intestate, leaving such property; such title was valid 
against individuals as well as against the state, not only for the 
period of nine years, but for such further time as might elapse 
until the state should, by proper proceedings, declare a forfeiture. 
Hanrick v. Hanrick, 101. 

3. Cryer v. Andrews, 11 Tex., 170; Wardrup v. Jones, 23 Tex., 
489; Lee v. King, 21 Tex., 582; Osterman v. Baldwin, 6 Wall., 116, 
approved, Id. 

4. The limitation imposed by the constitution of 1876, on the 
power of counties to levy taxes, applies only to the erection of pub- 
lic buildings. For the purpose of paying the interest and providing 
a sinking fund to satisfy any indebtedness existing at the adop- 
tion of the constitution of 1876, counties are authorized to levy, 
assess and collect taxes to the necessary amount. Const., art. XI, 
sec. 6; art. XIII, sec. 9. 7. & P. R. KR. Co. v. Harrison County, 
119. 

5. The constitution of 1866 did not prevent the franchise of a 
railway, company from being mortgaged and sold under a decree 
of foreclosure, or by a trustee empowered to sell. H. &T. C. R. 
R. Co. v. Shirley, 125. 

6. A valid location on vacant land, and a survey thereunder, con- 
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CONSTITUTIONAL LAW — continued. 


stitutes a vested right, and the legislature does not retain the ab- 
solute disposition of the land until the patent issues. Milam County 
v. Bateman, 153. 

7. Counties are bodies corporate and politic, and have capacity 
to take and hold title in fee to real and personal property; as such 
they could acquire title to their school lands donated by the 
state. Id. 

8. The grants, first of three leagues, and afterwards of four 
leagues of land to each county for school purposes, made by the 
act of January 26, 1839, and the act of January 16, 1850, were rec- 
ognized and confirmed by sec. 4, art. X of the constitution of 
1845. Id. 

9. Though, under the constitution of 1869, the legislature had the 
right to control courty school lands and to provide for their sale, the 
proceeds to be added to the public school fund of the state, without 
any reservation such as was contained in the constitution of 1866, 
that each county should receive the full benefit of the interest aris- 
ing from the proceeds of sales of its lands, yet the constitution of 
1869 did not divest the title of the counties to their school 
lands. Id. 

10. Construing section 6, art. VII of the constitution of 1876, 
in connection with the constitutions which preceded it, it is clear 
that it has always been the intention of the state to vest the right of 
property in the county school lands in the several counties respect- 
ively. Id. 

11. The legislature, as the representative of the state sovereignty, 
can exercise absolute power, when not restrained by constitutional 
prohibition, over the political rights of counties; and those rights 
are not within the constitutional prohibition against retroactive 
laws, and those which impair vested rights. The property rights 
of a county, however, are protected by the same constitutional 
guarantees which protect the property of the citizen. Id. 

12. The fact that a county obtains property by donation from 
the state does not impair its right to have it protected as a vested 
right. Id. 

13. If the property was donated by the state for a specified 
object, the state may exercise such supervisory control as may 
be necessary to enforce a performance of the trust, but it cannot 
by legislation divert its use to other and different parties and pur- 
poses than those contemplated when it was originally granted. Id. 

14. The state has no power to take from a county, school land 
which it had acquired legally, and arbitrarily give it, as was at- 
tempted by the act of July 21, 1870, to private parties. Id. 

15. The act of July 21, 1870, under which the legislature at- 
tempted, for the relief of settlers on Milam county school lands, 
to authorize the issuance of patents in violation of the law, as al- 
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CONSTITUTIONAL LAW — continued. 
ready decided by the supreme court, was judicial and not legislative, 
and was unconstitutional. Id. 

16. The legislative action cannot be made to retroact upon past 
controversies, and to reverse decisions which the courts in the ex- 
ercise of their jurisdiction have made; this would not only be the 
exercise of judicial power, but would be its exercise in its most ob- 
jectionable form. Such a doctrine would make the legislature a 
court of review, to which parties might appeal when dissatisfied 
with the rulings of a court. Td. 

17. Sec. 14, art. XIL of the constitution of 1869 has no application 
to bills of review. McAnear v. Epperson, 220. 

18. It is not necessary, under the constitution of 1876, that a 
block of ground enclosed and adjoining one on which a dwelling 
house stands, should be necessary to the enjoyment of the dwelling 
house as a homestead, to be protected as a part of the homestead 
from forced sale. The question is one of fact as to whether it con- 
stituted a part of the designated homestead. Arto v. Maydole, 244, 

19. The limitation of taxation to fifty cents on the one hun- 
dred dollars valuation contained in sec. 9, art. VIII of the con- 
stitution of 1876, as applied to cities, counties and towns, has refer- 
ence to taxation for the erection of public buildings, not to taxation 
to pay debts incurred prior to the adoption of the constitution. 
Dean v. Lufkin, 265. 

20. Under the constitution of 1876, the question as to how 
much tax should be levied to pay the former indebtedness of a 
county, was left without limit to the discretion of the legislature 
and the county commissioners’ court. Id. 

21. Article IIT, sec. 35 of the constitution is complied with, if the 
title of an act fairly gives such reasonable notice of the subject 
matter of the statute itself, as to prevent the mischief intended to 
be guarded against. Stone v. Brown, 330. 

22. The amendment of the act to create a commission of arbitra- 
tion and award, and to define the powers and duties thereof, merely 
added another duty to that originally imposed on the commission, 
which was not inconsistent with the object sought to be accom- 
plished by the original act. Id. 

Moore, Ch. J,, announced the following as his separate opinion, 
viz.: 

23. The provisions of the act of February 9, 1881, amending the 
original act creating the commission of arbitration and award, are 
unconstitutional. Id. 

24. The act of February 9, 1881, attempted to legislate on a dif- 
ferent subject and to accomplish an object distinct from that 
had in view in the act it attempted to amend. Id. 

25. The entire subject attempted to be provided for in the act of 
February 9, 1881, except that embraced in the first section, is in no 
way indicated by, or expressed in, the title. Id. 
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CONSTITUTIONAL LAW—continued. 

26. A mere interest in the question involved in a suit pending, 
there being no actual interest in the subject matter of litigation, 
does not disqualify a judge from sitting on the trial of a cause, 
under art. V, sec. 11 of the constitution. McFaddin v. Préston, 
403. 


CONSTRUCTIVE DELIVERY. See ATTACHMENT, 5. 


CONSTRUCTION. See Contract, 6,7. Evipence, 6. Grant, 1, 2, 3, 
4. SERVICE, 4. WAGER, 1. 

1. See opinion for an agreement for one suit to determine the re- 
sult of another pending, and for facts under which it was held — 

1. That a trial of the test case on the merits, and not a judg- 
ment by consent or a plea in abatement. was intended. 

2. That the right to have judgment rendered in the dependent 
suit resulted from the fact of a recovery in the first suit, and not 
the grounds of recovery. 

5. The right to have judgment rendered in the dependent suit 
could be enforced, though the judgment in the case tried may 
have been rendered on an issue not common to both suits. Heirs 
of Watrous v. McKie, 65. 

2. Surrounding circumstances may be looked to in order to arrive 
at the true meaning and intention of parties expressed in the 
words used in a written agreement; but as the writing is the only 
outward and visible expression of their meaning, no other words 
can be added or substituted; the inquiry must be confined to the 
meaning of the words used. Id. 

3. The construction of a written agreement cannot depend on the 
motives, purposes or expectations of one of the parties to it, as con- 
tradistinguished from the plain import of the words used. Id. 

4, In construing a grant emanating from competent authority 
prior to 1836, all the instruments which were referred to and em- 
braced by the commissioners in the expediente formed parts of the 
title, and may be referred to for the correction of errors and mis- 
takes made in parts of it. The legal effect of the expediente must 
be determined from considering the whole, and not a portion of it. 
Sheppard v. Harrison, 91. 

5. In construing a grant emanating under the laws of Mexico, 
when, from the application to the alcalde, the consent given by 
the empresarios for the survey, the order for survey and the sur- 
vey, it appears for whom the grant was intended, the omission of 
the grantee’s name from the final act of the alcalde will not vitiate 

the grant, when by the recitals, and references to the preceding in- 
struments of the expediente, it clearly appears for whom it was 
intended. Jd. 

6. When such an instrument was recognized as a valid grant 
by the judicial officers of the government contemporaneous with 
its date, as well as by those of the government which succeeded, 
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CONSTRUCTION — continued. 


its validity cannot be questioned at the instance of a stranger on 
account of the mere clerical omission of the name of the grantee 
in the final act of possession, when the other portions of the expe- 
diente plainly show for whom the grant was intended. Id. 

7. A certified copy of the protocol of a grant on deposit in the gen- 
eral land office is sufficient to establish title in the grantee, without 
accounting for the festimonio or showing that one had in fact 
issued. Id. 

8. See opinion for facts sufficient to authorize the presumption of 
agrant. Id. 

9. A written contract for a horse race provided that ‘a stake-holder 
selected by the parties should give the word for starting, and that 
the horses should ‘‘come up to the mark and start at the word 
‘Go.” It was contended in a contest involving the stakes, that 
the word for starting was given in so loud a tone that one of the 
horses became frightened, and not entering the polls was not 
turned loose, while the other horse started and ran the distance 
required by the contract. Held — 

1. The contract being silent as to the consequences of a failure 
to start when the word is given for the start in a horse race, 
parol evidence of custom is admissible to explain its consequences. 

2. It will be presumed where the contract was silent, the par- 
ties had in view the rules of the turf. Evidence of these rules 
does not vary the contract, but explains the meaning of the par- 
ties to it. 

3. A horse race is not unlawful, and a wager on one is recover- 
able. 

4, If the practice of horse racing leads to vicious courses, it 
will not tend to mend the morals of the turf, to facilitate parties 
in escaping from the binding force of contracts, deliberately made 
and not violative of law. Walker v. Armstrong, 609. 


CONSTRUCTION OF STATUTES. See StTatuTEs CONSTRUED. 


1. When the constitution confers jurisdiction *‘ with such excep- 
tions and under such regulations as the legislature shall make,” and 
the legislature adopts statutory regulations restricting jurisdiction, 
such regulation is in effect a negative on the exercise of any juris- 
diction except such as is included in the statute. Rodgers v. Ken- 
nard, 30. 


CONTINUANCE. 








1. The rule that an application for continuance will not be re- 
garded when made by a defendant who has interposed no defense 
except a general denial, is limited to cases in which the general 
denial constitutes no defense. Where, under a general denial, the 
defendant would be allowed to introduce rebutting evidence, it is 










CONTINUANCE — continued. 














CONTRACT. See ATTACHMENT. COMMERCIAL USAGE. CONSTRUCTION, 
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sufficient to authorize the consideration of an application for con- 
tinuance. Texas Transportation Co. v. Hyatt, 213. 

2. It is not the general rule, that, on a first application for con- 
tinuance, the application must show that the fees of the absent 
witnesses have been tendered. Id. * 

8. Bryce & Lyman v. Jones, 38 Tex., 205, discussed, and the 
doctrine there announced limited. Id. 

4, Parties are chargeable with notice of the materiality of each 
link in their chain of title, and the trial of a cause will not be post- 
poned to procure absent testimony of that character, unless due 
diligence has been used to procure it. McFaddin v. Preston, 403. 


1, 2, 3. PARTNERSHIP, 2,3. RatLway COMPANY, 1. WAGER, 1. 

1. In December, 1839, the common law was not in force in Texas, 
and under the laws then in force it was not necessary to the validity 
of a contract to convey land, that it should be in writing. Even 
after the enactment of the statute of frauds it was not necessary 
that the consideration should be expressed in the deed. Downs v. 
Porter, 59. 

2. See statement of case for an agreement between one furnish- 
ing materials and the owner of property to be improved, held not 
to be collateral to an agreement with the contractor, but an origi- 
nal agreement, and not of a character required to be in writing, by 
the statute of frauds. Green v. Dallahan, 281. 

8. When suit is brought on a contract, which on its face refers 
to a contingency, on the happening of which the defendant should 
be discharged from liability, it does not devolve on the plaintiff to 
anticipate the defense, by averring that the contingency had not 
happened; but if the defendant relies on it as a defense, he must 
allege and prove that it did happen. Wooters v. I. & G. N. R. R. 
Co., 294. 

4. When parties reduce a contract to writing they are presumed 
to embody in it the terms and stipulations, as finally agreed to, and 
to which they mutually consented. Id. 

5. See statement of case for allegations in an answer in a suit on 
written contract, which, in the absence of an averment that the 
defendant was fraudulently induced to suppose that the written 
contract contained stipulations not embraced in it, was held bad on 
demurrer. Id. 

6. Declarations, representations and expressions of opinion which 
precede, but do not enter into or form a part of the contract as 
finally consummated, furnish no ground for the recovery of dam- 
ages to a party deceived or misled by them; for it is his own folly to 
rely on them when they are not embodied in and made a part of the 
eontract. Id. 
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CONTRACT — continued. 








7. A railway company obligated itself to locate its depot at the 
nearest practicable point within one mile of the court house. 
Held — 

1. The word practicable was not used in the contract as syn- 
onymous with possible. 

2. The road was only bound to locate its depot at the nearest 
point within one mile of the court house, at which it could be 
done at a reasonable and ordinary cost, with reference to all the 
circumstances under which it was to be done, and in view of 
the objects and purposes inducing the contract. Id. 

8. An incorporated fire company in a municipal corporation was, 
on occasions of fire, under the absolute control of the chief engi- 
neer, who discharged the company when the fire was subdued. 
After the company was discharged, the owner of property on which 
a fire had occurred, employed the company to remain on the prem- 
ises and do work with the engine in extinguishing the embers of the 
fire, which could have been done with a few buckets and manual 
labor. In a suit to recover against the property owner for the 
extra labor, held — 

1. The property owner was liable for the value of the extra 
labor, there being nothing to show that the chief engineer acted 
in bad faith in discharging or calling off the company from 
further attention to the fire 7. C. P. & M. Co. v. M. F. Co., 
319. 

9. After a partnership confessedly against public policy has 
been carried out, and money contributed by one of the parties has 
passed into other forms, a partner in whose hands the profits are, 
after the results of the partnership enterprise are completed, cannot 
refuse to account for and divide on the ground of the illegal char- 
acter of the original contract. Pfeuffer v. Maltby, 454. 

10. Although a contract of partnership may be illegal, it does not 
follow that it is illegal or immoral for the parties to it, to fairly 
adjust the profits and losses that have resulted from it. Jd. 

11. A contracting party who makes representations concerning a 
fact intended to influence, and which do influence, the conduct of 
another with whom he is contracting, is responsible for injury 
resulting from them, if they should prove false, no matter how 
innocently made or honestly believed. Loper v. Robinson, 510. 

12. See case for facts, where a representation made by a con- 
tracting party, untrue in fact, on which was predicated a charge 
of the court not approved, was not sufficient to require a reversal 
of judgment. Id. 

13. A railway company contracted with a boy fifteen years old 
for his services as brakeman on its railway without the consent of 
the mother, his only living parent. Held — 

1, The employment was a wrong done the mother, 
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CONTRACT — continued. 

2. Unless the boy had sufficient discretion to comprehend and 

guard against the dangers of the employment, when fully ex- 

plained to him, as they should have been, the contract with him 

would not place him in the position of an employee or preclude 

a recovery for injuries suffered from the negligence of co- 
employees. 

3. Though a minor may be of suflicient age and discretion to 
justify his employment as a brakeman, whether he could be 
thus properly employed or not, is a question for the jury. Hum- 
ilton v. G. H. & S. A. R’y Co., 556. 


CONTRACTOR'S LIEN. 


CONTRIBUTORY NEGLIGENCE. See NEGLIGENCE. 
PANY, 12. 


CONVERSION. See Action, 2. 

1. A forwarding and shipping merchant, who, without authority 
from the owner of cotton, makes advances on it, and ships it to be 
sold for account of, and the proceeds to be returned to the factor 
and commission merchant from whom he receives it, is guilty of 
the conversion of the cotton, and subjects himself to an action for 
its value, even though he has no personal interest in the transaction, 
but was acting in the interest of and for the benefit of others. In 
such a case, a demand on the forwarding and shipping merchant 
before suit is unnecessary. Kauffman v. Beasley, 563. 


See MECHANIC’sS LIEN. 







RaItbway Com- 


CONVEYANCE. See Contract, 1. 


CORPORATION. See CHURCHES, 1. CITIES AND Towns. RalILway 
COMPANY. - 

1. A church asssociation, which, after the passage of the act con- 
cerning corporations of 1874, failed to organize under the provisions 
of that act, and file its charter with the secretary of state, was in- 
capable of suing as a corporation, or of holding real estate. Tun 
stall v. Wormley, 476. 

2. A suit may be maintained by one or more of the beneficiaries 
of a charity for the benefit of all, against a trustee, when the parties 
are numerous, when the trustee attempts to pervert the trust fund 
to improper uses, or to deprive the beneficiaries of its enjoyment. Jd. 


COSTS. See JUDGMENT, 2. PRACTICE IN SUPREME CoURT, 16. STATUTES 
CONSTRUED, 17. WITNESS, 4. 

1. The legal effect of a judgment in the supreme court, which 
provides that ‘‘ appellants recover of appellee all costs in this behalf 
expended,” is a recovery of judgment for all costs of appeal in both 
the supreme and district courts. Under such a judgment execution 
issues from the supreme court for costs of appeal incurred in that 

court, while the cost of the transcript and all other costs of appeal 
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COSTS — continued. 


are collected under execution issuing from the district court. Bon- 
ner v. Wiggins, 149. 

2. A citizen of the county in which a suit was pending was sub- 
poenaed as a witness in a cause; before trial he removed from the 
county, and his deposition was taken. He then removed back to 
the county, and attended court from term to term until trial of the 
cause, Claiming his fees for attendance as a witness. Held, that 
his fees for attendance as a witness were properly allowed. Alibrigiit 
v. Corley, 372. 


COTTON FACTORS AND COMMISSION MERCHANTS. 


1. Cotton factors and general commission merchants in Galveston 
have no authority, as such, by law, or by usage and custom, to deal 
with cotton consigned to them, otherwise than by its sale in Gal- 
veston for cash, except under instructions from the owner. Kauff- 
man v. Beasley, 563. 

2. Such cotton factor or general commission merchant having 
cotton of another. for sale, cannot sell it on credit, barter it, entrust 
its sale toa sub-agent, pledge it as a security for advances to himself, 
ship it to a foreign market, or deal with it in any manner for his 
own, instead of his principal’s, benefit. Jd. 

3. Persons dealing with such factor concerning goods entrusted 
to him are charged with notice of the extent and limitations upon 
his power; and when the question of the extent of his authority 
over the goods is the subject of inquiry, the burthen of proving the 
factor’s authority is not upon the original owner of the goods, but 
upon the party dealing with the factor. Id. 

4, A forwarding and shipping merchant, who, without authority 
from the owner of cotton, makes advances on it, and ships it to be 
sold for account of, and the proceeds to be returned to the factor 
and commission merchant from whom he received it, is guilty of 
the conversion of the cotton, and subjects himself to an action for 
its value, even though he has no personal interest in the transaction, 
but was acting in the interest of and forthe benefit of others. In 
such a case, a demand on the forwarding and shipping merchant 
before suit is unnecessary. Jd. 


COUNTIES. See ConstTiIruTIONAL Law, 8. County SCHOOL LANDs. 


COUNTY COURT. See CONSTITUTIONAL Law, 5. PROBATE MATTERS. 








1. The commissioners’ court of Galveston county, in February, 
1879, levied a county tax of seven cents to create a sinking fund 
to pay registered county warrants issued for indebtedness sub- 
sequent to April 18, 1876, and for an indebtedness incurred before 
that date, and also to create asinking fund to pay warrants issued 
since April 18, 1876; on application to enjoin the collection of the 
tax, held — 












COUNTY COURT — continued. 
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1. The county court having already exhausted the limit allowed 
to pay ordinary debts, the levy of seven cents, so far as it was 
made to pay ordinary debts, was unauthorized, and it being illegal 
for that purpose, the entire levy was thereby infected and was 
illegal. 

2. An order of the commissioners’ court made one year after- 
wards, declaring that so much of the levy was void as applied to 
warrants issued after the 18th day of April, 1879, did not cure the 
illegality of the levy, nor was it affected by the fact that the entire 
tax levied was needed to pay debts contracted before the adoption 
of the constitution. 

3. The constitution requires the purpose for which such taxes are 
levied to be specified, and gives the tax-payer the privilege of pay- 
ing the tax ‘‘in the coupons, bonds and other indebtedness for the 
payment of which such tax may have been levied.” 

4, The specification of the purpose of the tax was essential, for 
without such specification the tax was invalid, and to allow the 
subsequent order explaining the levy to cure its illegality, would be 
to disregard the constitutional requirement, that the purpose of 
the tax be specified. Dean v. Lufkin, 265. 

2. A defendant in trespass to try title offered in evidence the con- 
demnation of the land to be sold for taxes by the county court 
on November 1, 1867, at a special term thereof, his certificate of 
purchase, and tax deed. Held — 

1. No authority existed for the holding of a special term of the 
county court under the constitution of 1866. 

2. The evidence was properly excluded; the judgment of con- 
demnation and all proceedings thereunder were alike invalid. 
Stewart v. Kemp, 248. 


COUNTY SCHOOL LANDS. See ConstiruTIONAL Law, 9-16. 

















1. Counties are bodies corporate and politic, and have capacity to 
take and hold title in fee to real and personal property; as such they 
could acquire title to their school lands donated by the state. 
Milam County v. Bateman, 153. 

2. The grants, first of three leagues, and afterwards of four 
leagues of land to each county for school purposes, made by the act 
of January 26, 1839, and the act of January 16, 1850, were recog- 
nized and confirmed by sec. 4, art. X of the constitution of 1845. Id. 

3. Though, under the constitution of 1869, the legislature had the 
right to control county school lands and to provide for their sale, 
the proceeds to be added to the public school fund of the state, 
without any reservation such as was contained in the constitution 
of 1866, that each county should receive the full benefit of the in- 
terest arising from the proceeds of sales of its lands, yet the consti- 
tution of 1869 did not divest the title of the counties to their school 
lands. Id, 
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COUNTY SCHOOL LANDS — continued. 

4. Construing section 6, art. VII of the constitution of 1876, in 
connection with the constitutions which preceded it, it is clear that 
it has always been the intention of the state to vest the right of 
property in the county school lands in the several counties respect- 
ively. Id. 

5. The legislature, as the representative of the state sovereignty, 
can exercise absolute power, when not restrained by constitutional 
prohibition, over the political rights of counties; and those rights are 
not within the constitutional prohibition against retroactive laws, 
and those which impair vested rights. The property rights of a 
county, however, are protected by the same constitutional guaran- 
tees which protect the property of the citizen. Id. 

6. If the property was donated by the state for a specified object, 
the state may exercise such supervisory control as may be neces- 
sary to enforce a performance of the trust, but it cannot by legisla- 
tion divert its use to other and different parties and purposes than 
those contemplated when it was originally granted. Id. 

7. See opinion for facts under which a county acquired a vested 
right, before the issuance of patent, in school lands surveyed for 
it, which could not be affected by the unauthorized act of one acting 
as agent of the county, who floated the certificate to other lands, 
or by the issuance of patents to other parties under the special act 
of July 21, 1870. Milam County v. Blake, 169. 


CREDITORS. See ADMINISTRATION, 9. 
1. An individual creditor has no superiority of claim against in- 
dividual assets over a partnership creditor. Cox v. Miller, 16. 


DAMAGES. See Contract, 6. Fact Cases, 24. LANDLORD AND TEN- 
ANT, 1. MEASURE OF DAMAGES. VENUE, 5. 

1. In an action for damages for a trespass vi et armis, brought in 
the district court, evidence of the payment of a fine imposed in 
the county court for the same trespass in a criminal prosecution, 
is admissible as evidence in mitigation of damages. Flanagan v. 
Womack, 45. 

2, Exemplary damages being allowed in certain cases as a pun- 
ishment, and not strictly as a compensation for the wrong done, 
all the facts and circumstances which would enable the jury to act 
advisedly in inflicting the appropriate punishment, are proper for 
the consideration of the jury. Id. 

3. No recovery can be had for exemplary damages in the absence 
of evidence of actual or compensatory damages. Id. 

4. For every trespass the injured party is entitled to at least nom- 
inal damages. This nominal damage would be the measure of the 
actual damage, if no other were shown, Id. 

5. See original opinion for a charge of the court on the subject of 
exemplary damages, held erroneous. At common law, except in ac- 
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DAMAGES — continued. 










































tions for breach of promise of marriage, the motives or conduct of 
the party breaking the contract cannot be made a ground for 
awarding exemplary damages. Opinions of an elementary writer 
on this subject referred to in the opinion on motion for rehearing, 
and disapproved. H. & T. C. R. R. Co. v. Shirley, 125. 

6. Expenses in attending court and loss of time by one whose 
property has been wrongfully seized under attachment, which were 
expended and incurred in defending the suit, cannot, in an action 
for damages for wrongfully suing out the attachment, be consid- 
ered as proof of actual injury. Craddock v. Goodwin, 578. 

7. See statement and opinion for facts pleaded, connected with 
the seizure of property exempt from forced sale under attachment, 
which warranted a recovery of exemplary damages. Id. 

8. In an action for malicious trespass on personal property, 
while there is no certain fixed standard to govern the jury, they 
may properly consider not only what is due to the party complain- 
ing, but to the public, by inflicting the payment of speculative, ex- 
emplary or vindictive damages. But where no circumstances of 
malice, oppression or intentional wrong are shown, the usual meas- 
ure of damages is the value of the property taken, and inter- 
est. Id. 

9. See statement of case for facts held sufficient to sustain a 
verdict for fifteen hundred dollars damages against a railway com- 
pany, for producing a more aggravated condition of hernia than had 
before existed, caused by its cars running off the track, whereby 
plaintiff was shocked, and thus damaged. H. & T. C. R. R. 
Co. v. Shafer, 641. 

10. If one who enters upon the track of a railway when no 
train is in sight, should, from providential cause, become insensible 
while there, and in that condition be run over and injured by a 
train while lying in open view, the company would be liable in 
damages on account of that negligence on the part of its agents 
in not discovering the helpless man, which was the proximate 
cause of the injury. H. &T. C. R. R. Co. v. Sympkins, 615. 

11. The doctrine that a railway company owes no duty to one un- 
lawfully on its track, and is not liable in damages for injury to such 
an one, unless wantonly inflicted, discussed and disapproved. Jd. 

12. A reasonable look-out, varying according to the danger and 
all the surrounding circumstances, is a duty always devolving on 
those in charge of a railway train in motion. Id. 

13. Railway companies are bound to exercise their dangers 
business with due care to avoid injury to others, and when they 
fail to do so, they are liable in damages for injury resulting even to 
a trespasser who has not been guilty of contributory negligence. Id. 

14, One who, while helpless from drunkenness, is run over and 
injured by a passing railway train, is guilty of contributory negli- 
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DAMAGES — continued. 
gence, which constitutes a bar to his action for damages, unless 
his injuries were wantonly or willfully inflicted. Jd. 

15. If the proximate cause of injury to one run over and maimed 
by a railway train is the negligence of the engineer in charge, and 
the party injured is prevented by a providential dispensation from 
the use of his faculties at the time of the injury, the fact that 
prior to the time of the injury, when no train was in view, and 
vefore being providentially disabled, the injured party placed him- 
self wrongfully on the track of the road, would not constitute 
such contributory negligence as would prevent a recovery. Id. 


DEBTOR AND CREDITOR. See Community PROPERTY, 10. CRED- 
ITOR, 1. 


DECLARATIONS. See EvIpENcE, 9. 

1. Declarations, representations and expressions of opinion, which 
precede, but do not enter into or form a part of the contract as 
finally consummated, furnish no ground for the recovery of dam- 
ages to a party deceived or misled by them; for it is his own folly 
to rely on them when they are not embodied in and made a part of 
the contract. Wootersv. I. & G. N. R. R. Co., 294. 

2. A contracting party who makes representations concerning a 
fact intended to influence, and which do influence, the conduct of 
another with whom he is contracting, is responsible for injury re- 
sulting from them, if they should prove false, no matter how inno- 
cently made or honestly believed. Loper v. Robinson, 510. 

3. An erroneous instruction will not vitiate a judgment, unless 
shown to have produced actual or possible injury to appellant. Jd. 


DEED. See Certainty. DescripTion. Fact Cases, 1. SEPARATE 
ACKNOWLEDGMENT. STATUTES CONSTRUED, 32. 

1. An instrument in the form of a deed, containing, in favor of 
him who makes it, the reservation, ‘‘N. B.—The said Abner Lee, 
holding in reserve all the within named estate, both real and per- 
sonal, during the natural life of the said Abner Lee,” is testament- 
ary in its character and inoperative as a deed, if the intention of 
the maker appears to have been that it should take effect only on 
his death. Carleton v. Cameron, 72. 

2. See statement of case and opinion for description of land ina 
levy of execution and a sheriff's deed, held to be too vague and in- 
definite. Mitchell v. Ireland, 301. 

3. Less indulgence will be shown in favor of descriptions of 
property contained in deeds based on compulsory sales under judi- 
cial process, than of those contained in deeds between private par- 

ties. Id. 
4. A constable’s deed described land levied on, and attempted to 
be conveyed to a purchaser at execution sale, as ‘‘one hundred and 
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DEED — continued. 


fifty acres of land out of the I. E. Austin grant, on the west side of 
the Brazos river, seven or eight miles above the town of Columbus.” 
Held — 

1. The deed was void for uncertainty in the description of the 
property attempted to be conveyed. 

2. The purchaser's title at execution sale does not depend on the 
officer's deed, but on the regularity of each step (including a levy 
which describes the land with sufficient certainty), required by 
law of the officer, prerequisite to a valid sale. Dunnebaum v. 
Tinsley, 362. 


DEED OF TRUST. 


1. The lien which a vendor has on land for the unpaid purchase 
money is neither diminished or affected by taking from the vendees, 
who have executed notes for the purchase money, a deed of trust. 
De Bruhl v. Maas, 464. 


DELIVERY. See ATTACHMENT, 5. 

























1. A cotton factor in Galveston procured an advance of money 
from a banker on ‘‘ cotton in press,” for which he gave his order on 
the press to deliver the cotton to a vessel then in port loading for 
Liverpool. The order was notified to the press, and the master of 
the vessel made and delivered to the cotton factor, as the shipper, a 
bill of lading for the cotton, which the factor indorsed and deliv- 
ered to the banker, with his exchange on Liverpool, in favor of the 
banker, attached. Afterwards a third party, who was a creditor of 
the cotton factor, sued out an attachment against him, and levied 
it on the cotton, which was still in press. In a contest between the 
banker, as claimant of the cotton, and the attaching creditor, 
held — 

1. The execution of the bill of lading for the cotton by the 
master of the vessel in favor of the cotton factor, and the trans- 
fer and delivery thereof by the factor to the banker, constituted 
constructive delivery of the cotton. 

2. An actual manual delivery of the cotton was not necessary 
to pass its possession, nor was it necessary that the delivery 
should have been made to the pledgee in person. 

3. The special requisite of delivery is, no matter in whose hands 
the property was a deposit, that it be no longer subject, in fact or 
in law, to the dominion, possession or control of the pledgor, but 
to that of the pledgee. 

4. The execution of the delivery order by the factor to the + 3s- 
sel for the cotton in press, and the recognition and acceptance 
thereof by the press, before the levy of attachment, constituted a 
delivery of the cotton, so as to except it from attachment by the 
creditor. 

5. The transfer of the bill of lading to the banker was as effect- 
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DELIVERY — continued. 
ual a transfer of the cotton as its manual delivery could have 
been, 
6. The attaching creditor acquired no greater right in the 
attached property than the factor had at the time of attachment. 
Adoue v. Seeligson, 593. 


DEMAND. See COMMISSION MERCHANT, 4. 
DEMURRER. See PLEADING, 4, 7, 


DEPOSITIONS. 

1. The refusal of a witness to answer a material question should 
not be permitted by the officer taking depositions. H. & T. C. R. R. 
Co. v. Shirley, 125. 

2. The question whether a deposition should be excluded because 
of the failure of a witness to answer a question, is to a large extent 
left to the discretion of the court; it should not be excluded for any 
casual omission to answer an unimportant question. Id. 

3. See conclusion of original opinion for a case where it was 
error to permit a deposition to be read, because of the failure of the 
deponent to answer questions. Id. 


DEPUTIES. See OFFICER, 1. 


DESCRIPTION. See CERTAINTY. CITATION IN ERROR, 2, 

1. See statement of case and opinion for description of land ina 
levy of execution and a sheriff's deed, held to be too vague and in- 
definite. Mitchell v. Ireland, 301. 

2. Less indulgence will be show in favor of descriptions of prop- 
erty contained in deeds based on compulsory sales under judicial 
process, than of those contained in deeds between private parties. 
Id. 

3. A constable’s deed described land levied on, and attempted to 
be conveyed to a purchaser at execution sale, as ‘‘one hundred and 
fifty acres of land out of the I. E. Austin grant, on the west side of 
the Brazos river, seven or eight miles above the town of Columbus.” 
Held — 

1. The deed was void for uncertainty in the description of the 
property attempted to be conveyed. 

2. The purchaser's title at execution sale does not depend on the 
officer's deed, but on the regularity of each step (including a levy 
which describes the land with sufficient certainty), required by 
law of the officer, prerequisite to a valid sale. Dunnebaum v. 
Tinsley, 362. 


DESIGNATION OF HOMESTEAD. See HOMESTEAD, 
DESTROYED JUDGMENT. See JuDGMENT, 10. 
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DISCLAIMER. 

1. Though a formal judgment should be rendered in the district 
court on the disclaimer of a party defendant, as to such defendant, 
yet if the cause proceeds to trial and judgment without further no- 
tice of the defendant who disclaims, the supreme court will, on 
appeal, regard the action as having been dismissed as to him, not- 
withstanding the failure of the record to show the fact. Gullett v. 
O'Connor, 408. 


DISCUSSED. See Cases DIscussep. 


DISQUALIFICATION OF JUDGE. 

1, A mere interest in the question involved in a suit pending, there 
being no actual interest in the subject matter of litigation, does not 
disqualify a judge from sitting on the trial of a cause under art. 
V, sec. 11 of the constitution. McFaddin v. Preston, 403. 


DISTINGUISHED. See Cases DISTINGUISHED. 


DISTRICT COURT. See ADMINISTRATION, 5, 6. ESTATES OF DECE- 
DENTS, 1. 


DISTRICT JUDGE. See DISQUALIFICATION, 1. 


DIVORCE. 

1, When a marriage has been solemnized in Texas, and cause 
for divorce exists for acts committed in Texas, her courts have 
jurisdiction to annul the contract of marriage, though at the time 
the defendant in a suit for that purpose may be permanently resid- 
ing in a foreign jurisdiction. Trevino v. Trevino, 261. 

2. If, in a suit brought for divorce, service be obtained under 
the act of March 15, 1875 (R. S., 1230), the fact that a foreign gov- 
ernment might not regard a judgment based on such service as 
valid, furnishes no reason why the courts of Texas should not 
atford relief by assuming jurisdiction. Id. 

3. See statement of case for evidence held insufficient to author- 

ize a divorce, and some of which should have been excluded with- 
out objection. Id. 


DOMESTIC RELATIONS. See Divorce. 
DONATION. See STATUTES CONSTRUED, 7. 


DRUNKENNESS. 
1. One who, while helpless from drunkenness, is run over and in- 

jured by a passing railway train, is guilty of contributory negli- 
gence, which constitutes a bar to his action for damages, unless his 
injuries were wantonly or willfully inflicted. H. & 7. C. R. R. Co. 

v. Sympkins, 615. 
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DURESS. See Homestrap. 4, 6. 


‘1. After the entire property of a private corporation had been 
listed by it for taxation, the county assessor, without authority 
of law, made a further assessment on the corporation for prop- 
erty that it did not own, and the land of the corporation was ad- 
vertised by the collector for sale, to satisfy said illegal assessment; 
thereupon the corporation paid the illegal tax under protest. Five 
months after payment, aclaim for the return of the money was 
presented to the commissioners’ court, and in nine months more 
suit was brought against the county. Held — 

1. That under sec. 13, art. VIII of the constitution of 1876, and 
sec. 18 of the act of August, 1876. regulating the duties of tax 
collectors, a tax sale of the property of the corporation would have 
constituted a cloud on its title. 

2. The taxes having been paid under protest to prevent the sale 
and consequent cloud on the title, the payment was so far com- 
pulsory as to allow of a recovery back, if sought with reasonable 
promptness. 

3. Expressions of opinion in Red v. Johnson, 52 Tex., noticed 
and explained. 

4, The necessity for action was sufficiently immediate and ur- 
gent to remove the payment made to the collector from the class 
of voluntary payments. 

5. That an application for relief had been made to the county 
commissioners’ court and refused, would not bar a recovery back 
of the taxes illegally paid under protest. The question was not 
one of valuation, but of an illegal collection of money, to relieve 
against which the county court or board of equalization had no 
jurisdiction. G. G. Co. v. County of Galveston, 287. 

2. A willing mind on the part of the wife is requisite to the 
validity of a deed made by her. To avoid the deed of the wife on 
account of threats of the husband, it is not necessary that they 
should put the wife in fear of physical injury. If he threatens an 
abandonment of her if she refuses to sign a deed conveying the 
homestead, and she, having reasonable afiivchension that he would 
carry out his threat, signs the deed, this will be sufficient to avoid 
it. Kocourek v. Marak, 201. 

3. Tarpley v. Tarpley, 10 Minn., 458, approved. Id, 


EJECTMENT. See TRESPASS TO TRY TITLE. 


ELECTION. See AcTION, 1. 


EQUITABLE TITLE 








1. The fact that parties establish a homestead on property which 
they hold by mere equitable title cannot subordinate the legal title 
to their equitable right; the homestead right is dependent on their. 
title, and must stand or fall with it. Pepper v. Smith, 115. 

VoL. LIV— 44 
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2. The purchaser under trust deed of the legal title to property, 
which, at the time the trust deed was executed, was occupied under 
equitable title by a third party as a homestead, acquires the superior 
title, unless the trustee and cestui que trust were chargeable, when 
the trust deed was executed, with notice of the superior equitable 
right of the occupant, as against the holder of the legal title. Jd. 

3. The wife, who, with her husband, joins in a trust deed with one 
in whom the legal title is vested, conveying property then occupied 
by her under equitable right as a homestead, cannot assert her 
equitable title as against the purchaser at trust sale, who had no 
notice of her equitable claim; by joining in the trust deed she ad- 
mits in effect that the ownership of the property is in the holder of 
the legal title. Id. 

4. The holder of a note given for the purchase money for land 
acquires an equitable lien on the land, but not such legal or equi- 
table title to the land as will enable him to maintain trespass to try 
title against the vendee or a subsequent purchaser, when by his 
laches his remedy on the note has become barred by limitation. 


Elliott v. Blane, 216. 


EQUITY. See ASSIGNMENT. ASSIGNOR AND ASSIGNEE, 1. ATTACHMENT, 2. 


LAND CERTIFICATE, 7. LOCATION AND SURVEY, 5. MORTGAGE, 1, 4. 
PaTENT, 4. TRESPASS TO TRY TITLE, 1. 

1. A guardian used the means of his ward to purchase land and 
took the deed in hisown name. A subsequent guardian brought 
suit, not for the land, but ona monied demand for the means in- 
vested in the land, and obtained judgment, to satisfy which the land 
was sold under an order of court. In a suit by the ward for the 
land against subsequent purchasers, who had made impzovements 
in good faith without notice, held — 

1. The ward was precluded from recovering by the action of the 
last guardian in obtaining a recovery on a monied demand. 
2. The ward had no such equity as would enable him to disturb 

the purchasers in PPssession. Clayton v. McKinnon, 206. 

2. Though an agreement in writing to execute a mortgage on 
specific property will be enforced in equity, parol testimony will not 
be admitted to aid, by adding to and varying an imperfect agree- 
ment in writing, so as to convert that into a mortgage, or an agree- 
ment to make a mortgage, which on its face expresses no such 
purpose. Boehl v. Wadgymar, 589. 


ESTATES OF DECEDENTS. See ADMINISTRATION. COLLATERAL PRO- 


CEEDING, 4. EXECUTORS AND ADMINISTRATORS. GUARDIAN AND 
Wakp. PROBATE MATTERS. STATUTES CONSTRUED, 1. WILLS. 

1. The district courts had no power under any statute passed 
under sec. 15, art. V of the constitution of 1845, to order the sale of 
lands of an estate to pay indebtedness. Rodgers v. Kennard, 30. 
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ESTATES OF DECEDENTS — continued, 


2. Under sec. 10, art. [TV of the constitution of 1815, the district 
courts had all the common law and chancery jurisdiction known 
to the courts of England not incompatible with the constitution and 
laws of the federaland state governments; but in no case occurring 
in this state has the district court, under its chancery powers, been 
allowed, in the exercise of original power, to order the sale of land 
for the payment of debts of an estate on which administration had 
been begun in the probate court. Id. 

3. So long as there are unpaid debts due an estate, the recovery 
for an injury to the estate should be assets in the hands of the 
administrator and suit should be brought in his name. Peveler v. 
Peveler, 53. 

4, In order for heirs to maintain a suit on the administrator's 
bond, they must show an injury to them as heirs. If there are 
creditors whose claims might absorb the estate, the injury is, prima 
facie at least, to the estate and to the creditors, and not tothe heirs. 
Id. 

5. A valid sale of community land, made under administration 
on the estate of a decedent, to pay community debts, passes both 
the title of the deceased and of a wife who survived him, but who 
died before the grant of letters of administration. Murchison v. 
White, 78. 

6. An executor who is sued on a monied demand before the 
expiration of twelve months after the probate of the will, is not 
required to plead thereto until the expiration of twelve months 
from the date of its probate (Pasch. Dig., art. 1371). But if he ap- 
pears and pleads before the expiration of the twelve months, he 
waives his statutory privilege, and the judgment rendered against 
him in such case would be as valid and binding as if he had pleaded 
after the twelve months had expired. Lemmel v. Pauska, 505. 


ESTOPPEL. See EqQuirty, 1. 


1. The fact that a defendant asked to have the administratrix of 
a deceased plaintiff made a party, and also that a third party 
claiming an interest be also made a party plaintiff, will not pre- 
clude him from objecting in time to the action of the court in per- 
mitting the cause to proceed to judgment with such third party 
substituted for the administratrix. Howard v. McKenzie, 171. 


EVIDENCE. See BURDEN OF PROOF. CERTIFIED CoPIEs, 1. DECLARA- 


TIONS. DEPOSITIONS, 1, 2, 3. GRANT, 4. MecHANIC’s LIEN, 3. 
PAROL TESTIMONY. Res Gest®,1. TAaxXaTIon, 13. 

1. When the true meaning of an instrument of writing is from 
the words in which it is written ambiguous, the burthen of proof 
is upon him who claims a benefit under a particular construction of 
it, to establish its correctness. Rodgers v. Kennard, 30. 

2. In an action for damages for a trespass vi et armis, brought 
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EVIDENCE — continued. 
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in the district court, evidence of the payment of a fine imposed in 
the county court for the same trespass in a criminal prosecution, is 
admissible as evidence in mitigation of damages. Flanagan v. 
Womack, 45. 

8. Exemplary damages being allowed in certain cases as a punish- 
ment, and not strictly as a compensation for the wrong done, all 
the facts and circumstances which would enable the jury to act ad- 
visedly in inflicting the appropriate punishment are proper for the 
consideration of the jury. Jd. 

4. No recovery can be had for exemplary damages in the absence 
vf evidence of actual or compensatory damages. Id. 

5. Suit was brought on appellant’s bond, made by reference 
a part of the amended original petition, marked ‘Ex. A. here- 
with filed.” The file mark of the amended petition was November 
7, 1878. In the transcript the copy of a bond is found in al! 
respects answering the description of the one sued on except 
the file mark, which was September 14, 1878, the date stated by ap- 
pellant in his brief as the date when the original petition was filed, 
the same having been omitted from the transcript. The tenor and 
effect of the bond was not set forth in the petition in terms. Held — 

1. The bond appearing in the record must be treated as the ex- 
hibit referred to in the amended petition. 

2. Though the petition was defective in failing to allege the 
tenor and effect of the bond, it was sufficient to allow of its ad- 
mission in evidence, there being no special exception raising the 
question of its sufficiency relied on at the trial. Peveler v. Pev- 
eler, 53. 

6. Surrounding circumstances may be looked to in order to arrive 
at the true meaning and intention of parties expressed in the words 
used in a written agreement; but asthe writing is the only outward 
and visible expression of their meaning, no other words can be 
added or substituted; the inquiry must be confined to the meaning 
of the words used. Heirs of Watrous v. McKie, 65. 

7. The construction of a written agreement cannot depend on the 
motives, purposes or expectations of one of the parties to it, as con- 
tradistinguished from the plain import of the words used. Id. 

8. When, in a collateral proceeding, a record offered in evidence 
shows that a court rendering judgment had no jurisdiction of the 
subject matter or of the person, in a case where this was required, 
or that the jurisdiction had not attached in the particular case, the 
judgment should be excluded, its nullity being apparent from the 
record. In all other cases when a judgment is attacked for fraud 
or other matters dehors the record, it must be done in some direct 
proceeding instituted for that purpose and within the period pre- 
scribed by law. Murchison v. White, 78. 

9. The declarations of a vendor affecting his title are not ad- 
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EVIDENCE — continued. 


missible against the purchaser, when made before the execution 
of the lien to satisfy which the sale was made, under which the 
purchaser claimed title. Howard v. McKenzie, 171. 

10. See statement of case, and 22 Tex., 479, for circumstances 
under which an execution was properly admitted in evidence, which 
originally issued toa different county from the one in which the 
judgment was rendered, but to the one in which the suit originated, 
and from which the venue had been changed. Jd. 

11. A judgment rendered by a court of competent jurisdiction, 
partitioning real estate, was objected to in a collateral proceeding, 
because it appeared from evidence aliunde that one of two partners, 
between whom and another party the partition was made, was dead 
when the judgment was rendered; held, that the judgment was 
properly admitted in evidence, the record showing an acquiescence 
of all parties in interest, and the objection being raised by one not 
interested under the partition. Id. 

12. Under article 2257 of the Revised Civil Statutes, the necessity 
of proving a deed offered in evidence as at common law, can only 
be obviated by first having it recorded in the office of the clerk of 
the proper county after being proven or acknowledged in the man- 
ner provided by law, and then filed among the papers of the cause 
and three days’ notice given to the opposing party, etc. The notice 
of an intention to use the deed in evidence, given before its regis- 
tration, is not sufficient. McFaddin v. Preston, 403. 

13. In trespass to try title against a defendant in possession, the 
plaintiff proved a judgment of the federal court against a third 
party, and that he at a marshal’s sale became the purchaser of the 
interest of such third party in the property sued for; after this he 
offered to prove that such third party was in possession of the 
property at the date when the judgment of the federal court was 
rendered. Held — 

1. The evidence should have been admitted. 

2. Bare possession is sufficient to maintain the action against a 
mere trespasser. 

3. The purchaser at marshal’s sale was, by virtue of his pur- 
chase, subrogated to all the rights resulting from the possession of 
the premises by the third party, whose estate he purchased. His 
possession being shown, the burden of proof shifted to the defend- 
ant to show a better title. Caplen v. Drew, 493. 

14. In a suit for damages against a railway company by a 
mother for kiliing her minor son, whilst in its employment asa 
brakeman, the court excluded her testimony to the effect that she 
remonstrated with the son about his acting as brakeman, and also 
her answer to a question asking her what she said on that subject. 
Held — 

1. The mother having already testified that she had not at any 
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EVIDENCE — continued. 
time consented to his employment, what she said to him would 
have been immaterial as to the fact of consent, and inadmissible 
to charge the company with notice of her objection, because not 
made in the presence or with the knowledge of any of its officers. 

2. If the issue had extended to her entire conduct during the 
employment, and the inference reasonably drawn therefrom, 
the fact of her remonstrance with the son, and the manner thereof, 
would have been proper as explanatory of her conduct. Hamil- 
ton v. G. H. &S. A. R. R. Co., 556. 


EXCESSIVE DAMAGES. 
EXECUTION. See JUDGMENT, 2. 





















EXECUTION SALE. See EvipENce, 10. 
1. Under the statute in force in 1869, authorizing citation by pub- 
lication in a justice’s court (Pasch. Dig., art. 1190), a judgment by 
default, based on a citation by publication, made on an affidavit 
that the residence of the defendant was unknown to affiant, is 
void, that fact appearing upon the record; and may be attacked col- 
laterally. Stegall v. Huff, 193. 
2. Such service should be strictly construed. Id. 
3. A sale of land made under execution based on such a judgment 
could not divest title. The owner would not be bound to refund 































the purchase money paid before being entitled to recover in a suit 
against a purchaser in possession, nor could the purchaser sustain 
limitation of three years under his deed. Id. 

4, When judgment is rendered against the principal in a note, 
and also against an indorser, on a petition which asks execution 
against the indorser only, in the alternative, it is error to render 
judgment directing execution against the property of both, jointly. 
Lewis v. Dennis, £87. 

5. When judgment is rendered foreclosing a lien on an undi- 
vided interest in land, situate in several counties, the proper prac- 
tice is to direct the order of sale to the sheriff of neither county 
as such, but to a commissioner appointed to sell. Jd. 

6. Property in the hands of an executor, acting under the provis- 
ions of the statute (Pasch. Dig., 1371), is liable to execution in the 
same manner as any other property which may be administered 
under a power. Lemmel v. Pauska, 505. 

7. When a judgment of the district court is affirmed by the su- 
preme court, and the mandate filed with the district clerk, no fur- 
ther order is required to authorize the district clerk to issue 
execution thereon. Id. 


EXECUTORS AND ADMINISTRATORS. See EXEcuTIONn SALE, 6. 
1. Property in the hands of an executor, acting under the provis- 
ions of the statute (Pasch. Dig., 1371), is liable to execution in the 
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EXECUTORS AND ADMINISTRATORS — continued. 
same manner as any other property which may be administered 
under a power. Lemmel v. Pauska, 505. 

2, An executor who is sued on a monied demand before the ex- 
piration of twelve months after the probate of the will, is not 
required to plead thereto until the expiration of twelve months 
from the date of its probate (Pasch. Dig., art. 1371). But if he ap- 
pears and pleads before the expiration of the twelve months, he 
waives his statutory privilege, and the judgment rendered against 
him in such case would be as valid and binding as if he had pleaded 
after the twelve months had expired. Id. 


EXEMPLARY DAMAGES. See DaMaGes, 2, 3, 4,5, 8. EVIDENCE, 3. 
VINDICTIVE DAMAGES. 

1. See original opinion for a charge of the court on the subject of 
exemplary damages, held erroneous. At common law, except in 
actions for breach of promise of marriage, the motives or conduct 
of the party breaking the contract cannot be made a ground for 
awarding exemplary damages. Opinions of an elementary writer 
on this subject referred to in the opinion on motion for rehearing, 
and disapproved. H. & T. C. R. R. Co. v. Shirley, 125. 


EXHIBIT. 

1. Suit was brought on appellant's bond, made by reference a part 
of the amended original petition, marked ‘* Ex. A. herewith filed.” 
The file mark of the amended petition was November 7, 1878. In 
the transcript the copy of a bond is found in all respects answering 
the description of the one sued on except the file mark, which was 
September 14, 1878, the date stated by appellant in his brief as the 
date when the original petition was filed, the same having been 
omitted from the transcript. The tenor and effect of the bond was 
not set forth in the petition in terms. Held — 

1. The bond appearing in the record must be treated as the ex- 
hibit referred to in the amended petition. 

2. Though the petition was defective in failing to allege the 
tenor and effect of the bond, it was sufficient to allow of its ad- 
mission in evidence, there being no special exception raising the 
question of its sufficiency relied on at the trial. Peveler v. Pew 
eler, 53. 


EXPEDIENTE. See Construction, 4, 5, 6. GRANT, 1. 


FACT CASES. See AFFIDAVIT, 1. CERTIFIED Copres, 1. ConstRvo- 
TION, 8. CoUNTY SCHOOL LANDS, 7. Divorce, 3. GRANT, 5. Hus- 
BAND AND WIFE, 5. JUDGMENT, 3. 7. MORTGAGE, 7. PLEADING, 
7. Ramway CoMPANY, 14. SHERIFF'S DEED, 5. 

1. See statement of case for an instrument described, held to bea 
deed, and nota will. Rodgers v. Kennard, 30. 
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FACT CASES — continued. 

2. See case for facts improperly excluded on the trial, but cf 
such a character as not to authorize a reversal of the judgment 
Flanagan v. Womack, 45. 

3. See opinion for an agreement for one suit to determine the 
result of another pending, and for facts under which it was held — 

1. That a trial of the test case on the merits, and not a judg- 
ment by consent or a plea in abatement, was intended. 

2. That the right to have judgment rendered in the dependent 
suit resulted from the fact of a recovery in the first suit, and not 
the grounds of recovery. * 

8. The right to have judgment rendered in the dependent suit 
could be enforced, though the judgment in the case tried may 
have been rendered on an issue not common to both suits. Wat- 
rous v. McKie, 65. 

4. See statement of case for order of probate court, held to be vir- 
cually a confirmation of an administrator's sale. Erhart v. Bass, 97. 

5. Whether, in such a case, it would be sufficient to defeat the 
title claimed by the purchaser, to show that the sale was really ‘ 
made privately, and that the order of confirmation was made with 
knowledge of that fact, queere? Id. 

6. See opinion for facts under which a county acquired a vested 
right, before the issuance of patent, in school lands surveyed for it, 
which could not be affected by the unauthorized act of one acting 
as agent of the county, who floated the certificate to other lands, o1 
by the issuance of patents to other parties under the special act of 
July 21,1870. Milam County v. Blake, 169. 

7. See opinion for facts qualifying the application of the rule 
that a vendee under an executory contract cannot dispute the title 
of his vendor or his assigns. Howard v. McKenzie, 171. 

8. See statement of case, and 22 Tex., 479, for circumstances 
under which an execution was properly admitted in evidence, 
which originally issued to a different county from the one in 
which the judgment was rendered, but to the one in which the 
suit originated, and from which the venue had been changed. Jd. 

9. See statement of case for facts sufficient to avoid a deed pur- 
porting to convey the homestead, signed by the wife. Kocourek v. 
Marak, 201. 

10. See statement and opinion for a case in which there was no 
such privity between the owner of property improved, and sub-con- 
tractors, as to authorize a personal judgment in favor of the latter 
against the former. Sens v. Trentune, 218. 

11. See statement of case for evidence held insufficient to author- 
ize a divorce, and some of which should have been excluded with- 
out objection. Trevino v. Trevino, 261. 

12. See statement of case for anagreement between one furnish- 
ing materials and the owner of property to be improved, held not 
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FACT CASES — cont:nued. 
to be collateral to an agreement with the contractor, but an original 
agreement, and not of a character required to be in writing by the 
statute of frauds. Green v. Dallahan & Co., 281. 

13. See opinion for facts illustrating the confusion and delay 
| resulting from a district judge regarding an order changing the 
venue of a case to his court, as a nullity. Shaw v. Cade, 307. 

14. See case for facts showing that the judgment of the court 
was not warranted by the evidence. Donnebaum v. Tinsley, 362. 

15. See opinion for facts in favor of one in possession, and 
claiming title under the prior location, and against a subsequent 
patentee, on which a presumption would arise that would enable 
him to defend successfully, though unable to connect by regular 
conveyance with the prior locator. Gullett v. O'Connor, 408. 

16. See opinion for facts under which the owner of a lot, the 
sidewalk in front of which had been constructed at the expense of 
the city of Galveston, could not evade liability by showing that the 
contractors had failed to obtain the written consent of the owner, 
. specifying what character of pavement he preferred. City of Gal- 
veston v. Heard, 420. 

17. See statement of case for a charge of the court in regard to a 
claim of homestead rights, which was sustained. Peregoy v. Kott- 
witz, 497. 

18. See statement for facts under which it was held that a sher- 
iff's deed and execution were not void, or so irregular as to te 
subject to attack in a collateral proceeding. Lemmel v. Pauska, 505. 

19. See case for facts, where a representation made by a contract- 
ing party, untrue in fact, on which was predicated a charge of the 
court not approved, was not sufficient to require a reversal of judg- 
ment. Loper v. Robinson, 510, 

20. See statement and opinion for facts which did not justify 
a charge of the court in regard to the employment of a minor 
as a brakeman on a railway. Hamilton v. G. H. & S. A. Ry Co., 
556. 

21. See opinion for facts held not sufficient to invest property 
claimed as exempt from forced sale, with homestead attributes, and 
also for facts not sufficient to constitute married children constitu- 
ents of the family. Andrews v. Hagadon, 571. 

22. See statement ard opinion for facts pleaded, connected with 
the seizure of property exempt from forced sale under attachment, 
which warranted a recovery of exemplary damages. Craddock v. 
Goodwin, 578. 

23. See statement of case for an agreement to execute a mort- 
gage which could not be enforced. Boehl v. Wadgymar, 589. 

24. See statement for facts pleaded, as a basis for special damage, 
which were held to have been sufficiently specific. H. & T. C. R. 
R. Co. v. Shafer, 641. 
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FINAL JUDGMENT. 

1, A judgment against one of three defendants, the record fail- 

ing to disclose whether the other two were served, made a volun- 

tary appearance, or what action was taken regarding them, is not a 
final judgment. Rodrigues v. Trevino, 198. 

FIRE COMPANY. See Conrract. 


FORFEITURE. See Pusiic OFFICE, 1. 

1. The failure of Milam county to have the field notes of the sur- 

veys of its school lands recorded in the office of the county clerk, 

and returned to the general land office by the 3ist of At rust, 

1853, did not defeat its title to the county school lands. Milam 
County v. Bateman, 153. 

2. Fannin County v. Riddle, 51 Tex., 360, and Henderson v. Shook, 
51 Tex., 370, approved. Id. 

3. At a general election in 1880, an assessor of taxes was elected, 
who failed to qualify within the time prescribed by law, and who 
then presented to the commissioners’ court his resignation, which 
was accepted. Another assessor was then appointed by that tri- 
bunal, who accepted and qualified. In a contest between the ap- 
pointee and the old incumbent under a former election, involving 
the right to the office, held — 

1. The election, failure to qualify, resignation of the newly 
elected officer, and the appointment of one as his successor who 
qualified, ended the term of the old incumbent under a former 
election. 

2. The giving of the official bond was not a condition precedem. 
to the title to the office divested by the election, but the failure to 
give it operated asa defeasance, which was a sufficient ground for 
a judicial declaration of forfeiture. The State v. Cocke, 482. 


FORWARDING AND COMMISSION MERCHANT. See Commission 
MERCHANT. CONVERSION. 


FRANCHISE. 

1. The constitution of 1866 did not prevent the franchise of a rail- 
way company from being mortgaged and sold under a decree of 
foreclosure, or by a trustee empowered to sell. H. & T. C. R. R. 
Co. v. Shirley, 125. 








































FRAUD. See COLLATERAL PROCEEDING, 23. FRAUDULENT CONVEY- 
ANCE. 

1. The fact that the result of a fraudulent deed is to secure 
the payment of a valid and bona fide debt, equal or greater in 
amount than the property conveyed, will not remove from the deed 
the taint of fraud as against the grantee chargeable with notice of 

the wrongful intent in its execution. Cox v. Miller, 16. 
2. The grantee or beneficiary in a voluntary deed made with 
fraudulent intent will be affected by the fraud, if he attempts to 
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FRAUD — continued. 


claim a benefit under it, though in fact he had no knowledge of the 
fraudulent intent of the grantor. Jd. 

3. Fraud perpetrated by a party in procuring a judgment does 
not render it absolutely void, but is only cause for having it declared 
void, in a proceeding instituted for that purpose and in proper time, 
as between parties and privies; a different rule applies to strangers 
to the proceeding, who may collaterally attack a judgment pro- 
cured by fraud, whenever it is relied on to affect their rights. 
Murchison v. White, 78. 

4. A contracting party who makes representations concerning a 
fact intended to influence, and which do influence, the conduct of 
another with whom he is contracting, is responsible for injury re- 
sulting from them, if they should prove false, no matter how inno- 
cently made.or honestly believed. Loper v. Robinson, 510. 


FRAUDULENT CONVEYANCE. 

1. The fact that the result of a fraudulent deed is to secure the 
payment of a valid and bona fide debt, equal or greater in amount 
than the property conveyed, will not remove from the deed the taint 
of fraud as against the grantee chargeable with notice of the 
wrongful intent in its execution. Cox v. Miller, 16. 

2. The grantee or beneficiary in a voluntary deed made with 
fraudulent intent will be affected by the fraud, if he attempts to 
claim a benefit under it, though in fact he had no knowledge of the 
fraudulent intent of the grantor. Id. 

3. A husband conveyed all his property to his wife, reserving it 
all to himself, however, should she separate from him, and to his 
heirs after his death, if she married again. Held, void as to cred- 
itors. Donnebaum v. Tinsley, 362. 


GRANT. 

1. In construing a grant emanating from competent authority 

prior to 1836, all instruments which were referred to and embraced 

by the commissioners in the expediente formed parts of the title, 

and may be referred to for the correction of errors and mistakes 

made in parts of it. The legal effect of the expediente must be de- 

termined from considering the whole, and not a portion of it. 
Sheppard v. Harrison, 91. 

2. In construing a grant emanating under the laws of Mexico. 
when, from the application to the alcalde, the consent given by the 
empresarios for the survey, the order for survey and the survey, it 
appears ‘for whom the grant was intended, the omission of the 
grantee’s name from the final act of the alcalde will not vitiate the 
grant, when by the recitals, and references to the preceding instru 
ments’ of the expediente, it clearly appears for whom it was in- 
tended. Id. 

3. When such an instrument was recognized as a valid grant by 
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GRANT — continued. 
the judicial officers of the government contemporaneous with ite 
date, as well as by those of the government which succeeded, its 
validity cannot be questioned at the instance of a stranger on ac- 
count of the mere clerical omission of the name of the grantee in 
the final act of possession, when the other portions of the expedi- 
ente plainly show for whom the grant was intended. Id. 

4. A certified copy of the protocol of a grant on deposit in the 
general land office is sufficient to establish title in the grantee, with- 
out accounting for the testimonio or showing that one had in fact 
issued. Id. 

5. See opinion for facts sufficient to authorize the presumption of 
agrant. Id. 

6. The grants, first of three leagues, and afterwards of four 
leagues of land to each county for school purposes, made by the act 
of January 26, 1839, and the act of January 16, 1850, were recog- 
nized and confirmed by sec. 4, art. X of the constitution of 1845. 
Milam County v. Bateman, 153. 


GUARDIAN AD LITEM. See SERVICE, 8, 9. 


GUARDIAN AND WARD. See PresumpTION, 2. SERVICE, 8, 9. 

1. A guardian used the means of his ward to purchase land and 
took the deed in his own name. <A subsequent guardian brought 
suit, not for the land, but on a monied demand for the means in- 
vested in the land, and obtained judgment, to satisfy which the 
land was sold under an order of court. In a suit by the ward for 
the land against subsequent purchasers, who had made improve- 
ments in good faith without notice, held — 

1. The ward was precluded from recovery by the action ot 
the last guardian in obtaining a recovery on a monied demand. 
2. The ward had no such equity as would enable him to dis- 

turb the purchaser in possession. Clayton v. McKinnon, 206. 


HEIRS. See ABATEMENT, 1. Parties, 3, 4, 5. 


HOMESTEAD. See EQUITABLE TITLE, 1, 2. MorTGAGE, 2. 

1. The fact that parties establish a homestead on property which 
they hold by mere equitable title cannot subordinate the legal title 
to their equitable right; the homestead right is dependent on their 
title, and must stand or fall with it. Pepper v. Smith, 115. 

2. The purchaser under trust deed of the legal title to property, 
which, at the time the trust deed was executed, was occupied under 
equitable title by a third party as a homestead, acquires the superior 
title, unless the trustee and cestui que trust were chargeable, when 
the trust deed was executed, with notice of the superior equitable 
right of the occupant, as against the holder of the legal title. Jd. 

3. The wife, who, with her husband, joins in a trust deed with 
one in whom the legal title is vested, conveying property then oc 
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HMOMESTEAD — continued. 


cupied by her under equitable right as a homestead, cannot assert 
her equitable title as against the purchaser at trust sale, who had 
no notice of her equitable claim; by joining in the trust deed she 
admits in effect that the ownership of the property is in the holder 
of the legal title. Id. 

4, A willing mind on the part of the wif> ‘s requisite to the validity 
of a deed made by her. To avoid the deed of the wife on account 
of threats of the husband, it is not necessary that they should put 
the wife in fear of physical injury. If he threatens an abandon- 
ment of her if she refuses to sign a deed conveying the homestead, 
and she, having reasonable apprehension that he would carry out 
his threat, signs the deed, this will be sufficient to avoid it. Ko- 
courek v. Marak, 201. 

5. Tarpley v. Tarpley, 10 Minn., 458, approved. Td. 

6. See statement of case for facts sufficient to avoid a deed pur- 
porting to convey the homestead, signed by the wife. Id. 

7. It is not necessary, under the constitution of 1876, that a block 
of ground enclosed and adjoining one on which a dwelling house 
stands, should be necessary to the enjoyment of the dwelling house 
as a homestead, to be protected as a part of the homestead from 
forced sale. The question is one of fact as to whether it constituted 
a part of the designated homestead. Arto v. Maydole, 244. 

8. The fact that such a lot in a town or city may have been 
used as an approach to the mansion, or for purposes of ornamenta- 
tion or pleasure only, would not divest it of its homestead char- 
acter. The law in such a case would not make the distinction be- 
tween necessity and convenience determine the homestead character 
of the property. Id. 

9. See opinion for a charge of the court, which, though abstractly 
proper, was calculated to mislead the jury, by withdrawing from 
their consideration the question of fact as to whether certain prop- 
erty was a part of the homestead. Id. 

10. The right of homestead does not attach until the property is 
paid for; until then, the husband may, without consulting the wife, 
renounce-the land to the holder of a lien thereon, or incumber 
it by a mortgage to him with right of possession in the mortgagee. 
De Bruhl v. Maas, 464. 

11. Two adjoining parcels of land separated by a partition fence 
belonged to a man and his wife, who occupied as their home a resi- 
dence on one of them; each parcel was improved, having on it a 
dwelling house, with outhouses. The husband executed in Feb- 
ruary, 1876, a deed of trust to secure a loan on the parcel of land, 
the houses on which were not then actually occupied by him. The 
wife did not join in the deed. In a suit between the wife, asserting 
homestead rights, and the purchaser at sheriff's sale, after foreclosure 
of the lien, held — 
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HOMESTEAD — continued. 


1. If the money was loaned and the deed of trust executed be- 
fore the husband and wife asserted a homestead claim to, and 
used the place for, homestead purposes, the homestead right 
could not attach so as to defeat the trust deed. 

2. In the absence of such assertion of homestead claim and exer- 
cise of homestead use, the husband could execute a valid trust 
deed on the property to secure aloan. Peregoy v. Kottwitz, 497. 
12. See statement of case for a charge of the court in regard to a 

claim of homestead rights, which was sustained. Id. 

13. A homestead in a city, town or village may consist of one or 
more lots, but there is nothing in the constitution and laws that 
forces the homestead character on a lot or lots adjoining the one 
on which the residence is situate. Whether such lot or lots are 
part of the homestead isa question of fact for the jury, to be deter- 
mined by the evidence; and there are two requisites that must con- 
cur to make them a part of the homestead: ist. The owner must 
intend the property asa part of hishomestead. 2d. He must in some 
way useitassuch. Andrews v. Hagadon, 571. 

14. See opinion for facts held not sufficient to invest property 
claimed as exempt from forced sale, with homestead attributes, and 
also for facts not sufficient to constitute married children constitu- 
ents of the family. Jd. 

15. The homestead, though situate on land in which the claim- 
ant of homestead rights owns but an undivided interest, is pro- 
tected by the constitution from forced sale. Jenkins v. Volz, 636. 

16. Ina suit to foreclose a mortgage on land, an undivided in- 
terest in which is claimed by the defendant, who asserts homestead 
rights, his plea setting up such interest, and stating facts showing 
his inability to designate before partition his homestead bound- 
aries, presents a valid defense. Id. 

17. The failure of one asserting homestead rights to designate 
the homestead boundaries cannot authorize the forced sale of the 
homestead under judicial process. Id. 

18. The constitutional protection against forced sale of two hun- 
dred acres as a rural homestead, not only protects the home, when 
established on land owned jointly with another, but if partition 
with other joint owners should be impracticable, the homestead 
right would attach to and protect the proceeds of sale made for 
partition, to the extent of the homestead value. Id. 

19. Clements v. Lacey, 51 Tex., 150, discussed, and distinguished 
from the present case. Id. 

20. When the holder of a mortgage desires to subject to the pay- 
ment of his debt the interest of the debtor in Jand, in excess of 
the homestead right, and there are other joint owners of the land. 
the better practice is to make the other joint owners parties, for 
purposes of partition before sale. Id. 
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HORSE RACE. See WAGer, 1. 


HUSBAND AND WlL’e. See Action, 2. ComMUNITY PPOPERTY. 





HOMESTEAD. PARTIES, 16, 20. PURCHASER, 4. Trust DEED, 1, 2. 

1. In the absence of evidence to the contrary, all property found 
in the possession of the husband is community property. Cox v. 
Miller, 16. 

2. A post-nuptial agreement between the husband and wife, 
that the wife shall be jointly interested with the husband in a 
mercantile establishment, one-half of the profits of which shall 
be her separate property, cannot change their property rights to 
that of partners, or convert community property into the separate 
property of the wife. Such a result would be in conflict with and 
subversive of the law regulating marital rights in Texas. Pasch. 
Dig., arts. 2749, 4632-5, 4641-2. Id. 

3. Though the husband may, if it be done bona fide and openly, 
reimburse the wife from community or his separate property, ad- 
vances received from her, in preference to his other creditors, or 
make her a direct gift of his separate property or the community, 
a mere agreement between husband and wife cannot change the 
character and nature of their rights and interests in property owned 
and acquired by them, from that prescribed by law, and thereby 
relieve it from liability to be taken in satisfaction of community 
debts. Id. 

4. Property purchased during marriage, whether by the husband 
or wife, is community property and not the separate estate of the 
purchaser, unless made with separate funds. Id. 

5. See opinion for facts, under which a purchase at execution 
sale by the wife, of property levied on to satisfy a judgment 
against the husband, would vest no right m the wife as against the 
creditors of the husband attacking the sale for fraud, even though 
the amount of the bid was paid from the separate funds of the wife. 
Id. 

6. The doctrine that the husband or wife could not be a witness 
for or against each other, prior to the adoption of the Revised 
Statutes, had no application to a case in which the husband was 
offered as a witness ina suit brought by himself to recover the sepa- 
rate property of the wife, or for the conversion thereof; in such 
case he might testify. Turnley v. T. B. & I. Co., 451. 

i. This case distinguished from Gee v. Scott, 48 Tex., 510. Jd. 


IMPROVEMENT OF SIDEWALKS. See CITIEs anp Towns. 
INCORPORATED COMPANY. See Ratmtway Companies. 





1. An incorporated fire company in a municipal corporation was, 
on occasions of fire, under the absolute control of the chief engi- 
neer, who discharged the company when the fire was subdued. 
After the company was discharged, the owner of property on which 
a fire had occurred, employed the company to remain on the prem- 
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INCORPORATED COMPANY — continued. 


ises and do work with the engine in extinguishing the embers of the 
fire, which could have been done with a few buckets and manual 
labor. In a suit to recover against the, property owner for the 
extra labor, held — 

1. The property owner was liable for the value of the extra 
labor, there being nothing to show that the chief engineer acted 
in bad faith in discharging or calling off the company from 
further attention to the fire. 7. C. P. & M. Co. v. M. F. Co., 
319. 


INJUNCTION. See Boarp or EQUALIZATION, 5. 





1. A party seeking by injunction equitable relief against an al- 
leged unauthorized action by the board of equalization, must estab- 
lish clearly facts showing that the board had acted illegally and 
without authority. I. &G@. N. R. R. Co. v. Smith County, 1. 

2. In a suit by injunction to enjoin a sale about to be made 
under a deed of trust, the maker of the trust deed, being directly 
interested in the subject matter, should be made a party; the omis- 
sion to make him a party, objection being made, will be cause for 
reversal of a judgment rendered therein. Abrahams v. Vollbaum, 
226. 

3. Eight years after the rendition of a monied judgment 
against a party in a justice’s court, he obtained an injunction to re- 
strain its collection, on the ground that he had never been served 
with process, was not a citizen of the county when the judgment 
was rendered, and would not have been indebted on a fair scttle- 
ment to him who obtained the judgment. The judgment entry of 
the justice of the peace recited the appearance of the party by at- 
torney, naming the attorney. Held — 

1. There is a marked distinction between a question of mere 
personal privilege to be sued in the precinct and county of one’s 
residence, and of jurisdiction proper, which cannot be waived. 

2. The justice’s court having jurisdiction of the subject matter, 
if the party was irregularly sued in a precinct or county where 
he did not reside, it would have jurisdiction over the person also, 
if the privilege of being sued elsewhere was not pleaded in abate- 
ment. 

3. No opinion expressed as to whether a party thus sued could, 
in the district court, by suit in the nature of a bill in equity, con- 
trovert the sheriff's return showing service, and by parol establish 
that there was in fact no service or appearance. If this were 
permitted, it would only be on distinct and clear averments, sup- 
ported by clear and satisfactory evidence. 

4, There was no allegation in the pleading denying the recita- 
tion of the judgment, which showed an appearance by attorney, 
or that he did not in fact have notice of the judgment, nor was 
the delay in seeking relief explained. 
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INJUNCTION — continued. 

5. It devolved on the party, not only to show that the judg- 
ment was fraudulently or unduly obtained, but that he had a good 
legal or equitable defense. 

6. Though the party alleged that he was not indebted to him 
who obtained the judgment, he failed to establish it by evidence. 

7. The judgment of the district court, declaring null and void 
the judgment of the justice of the peace, was erroneous. Mas- 
terson v. Ashcom, 324. 

4. An injunction to restrain the collection of a monied judg- 
ment rendered by a court of competent jurisdiction, which 
issued more than a year after the rendition of the judgment, no 
sufficient reason appearing why the writ was not sooner applied for, 
and no fraud being alleged in its procurement, was properly dis- 
solved. Miller v. Clements, 351. 

5. An injunction bond, instead of being executed for double 
the amount of the monied judgment, the collection of which was _ 
enjoined, was executed for a smaller amount than the judgment. 
On dissolution of the injunction, judgment was rendered against 
the plaintiff and his securities for so much of the principal debt as 
was covered by the bond. Heid — 

1. The plaintiff and his securities could not complain, since they 
would have been liable to a judgment for the full amount of the 
debt enjoined, had a proper bond been executed. Id. 

6. Injunction issued in 1878 from the district court, to restrain 
the sheriff from collecting $376.47 due for taxes. There was no 
allegation of damage sustained, or that the sale of the land levied 
on for taxes would cloud the title or work irreparable mischief. 
Held — 

1. The district court had no jurisdiction. 

2. The remedy should have been sought in the county court, 
where the power to grant relief ina proper case was full, ade- 
quate and complete. Moody & Jamison v. Cox, 492. 


INNOCENT PURCHASER. See Bona FIDE PURCHASER. FRAUDULENT 
CONVEYANCE, 2. QuIT-CLAIM DEED, 1. 

1. Such an irregularity, as a failure of the officer to call on the 

judgment debtor to point out property before levy, will not affect 

the title of a purchaser not connected with it. Donnebaum v. 


Tinsley, 362. 


INTEREST. See Tax CoLLEcTOR, 21. 

1. The assessments made by the city of Galveston to reimburse- 
the city for sidewalk improvements, made by it under ordinance of 
May 7, 1874, bore interest. It was competent for the city to regu- 
late the interest on the installments, so as to secure full reimburse- 
ment. City of Galveston v. Heard, 420. 

VoL. LIV— 45 
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JOINDER OF PARTIES. 

1. Husband and wife may join as plaintiffs in an action for dam- 
ages for the wrongful seizure by attachment of property exempt by 
law from forced sale. Craddock v. Goodwin, 578. 

2. The same strictness of pleading in regard to joinder of parties 
and causes of action, does not prevail in Texas as is observed in 
states where the distinction between law and equity forms of action 
is recognized. Id. 


JUDGE. See DISQUALIFICATION OF JUDGE. 


JUDGMENT. See COLLATERAL PROCEEDING. FINAL JUDGMENT. 

1. A void judgment is one so utterly null within itself, that it is 
not susceptible of ratification or confirmation, and its nullity 
cannot be waived. Such isthe judgment of a court having no juris- 
diction over the subject matter adjudicated. A voidable judg- 
ment is one rendered by a court having jurisdiction, but which is 
irregularly and erroneously rendered. Such a judgment is valid 
until vacated by a direct proceeding instituted for that purpose, or 
until reversed on appeal or writ of error; it becomes valid by failure 
within the proper time to have it annulled, or by subsequent ratifi- 
cation or confirmation. Murchison v. White, 78. 

2. The legal effect of a judgment in the supreme court, which 
provides that ‘‘ appellants recover of appellee all costs in this behalf 
expended,” is a recovery of judgment for all costs of appeal in both 
the supreme and district courts. Under such a judgment execution 
issues from the supreme court for costs of appeal incurred in that 
court, while the cost of the transcript and all other costs of appeal 
are collected under execution issuing from the district court. Bon- 
ner v. Wiggins, 149. 

3. See statement of case for citation to bring in new parties de- 
fendant, which, though not in all respects strictly regular, showed 
with sufficient certainty who were the defendants to the action, to 
authorize a judgment in default of answer. Bell v. Vanzandt, 150. 

4. A judgment rendered in favor of parties, not mentioned as 
parties in the pleadings, is error. Id. 

5. A judgment rendered by acourt of competent jurisdiction, par- 
titioning real estate, was objected to in a collateral proceeding, be- 
cause it appeared from evidence altunde that one of two partners, 
between whom and another party the partition was made, was dead 
when the judgment was rendered; held, that the judgment was prop- 
erly admitted in evidence, the record showing an acquiescence of 
all parties in interest, and the objection being raised by one not 

interested under the partition. Howard v. McKenzie, 171. 

6. A judgment against one of three defendants, the record fail- 
ing to disclose whether the other two were served, made a volun- 
tary appearance, or what action was taken regarding them, is not a 
final judgment. Rodrigues v. Trevino, 198. 
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7. See statement and opinion for a case in which there was no 
such privity between the owner of property improved, and sub-con- 
tractors, as to authorize a personal judgment in favor of the latter 
against the former. Sens v. Trentune, 218. 

8. When on an inspection of the record it appears that the 
error committed by the district court consisted in enforcing a ven- 
dor’s lien for the payment of a debt, ona larger interest in land than 
that to which the lien rightfully attached, and the record discloses 
the specific interest that is subject to the lien, the judgment will be 
reversed and reformed in the supreme court so as to enforce the 
lien, on the interest subject to it. Peel v. Gary, 253. 

9. An erroneous instruction will not vitiate a judgment, unless 
shown to have produced actual or possible injury to appellant. 
Loper v. Robinson, 510. 

10. Eight years after the rendition of a monied judgment against 
a party in a justice’s court, he obtained an injunction to restrain its 
collection, on the ground that he had never been served with pro- 
cess, was not a citizen of the county when the judgment was ren- 
dered, and would not have been indebted on a fair settlement to 
him who obtained the judgment. The judgment entry of the jus- 
tice of the peace recited the appearance of the party by attorney, 
naming the attorney. Held— 

1. There is a marked distinction between a question of 
mere personal privilege to be sued in the precinct and county of 
one’s residence, and of jurisdiction proper, which cannot be 
waived. 

2. The justice’s court having jurisdiction of the subject matter, 
if the party was irregularly sued in a precinct or county where he 
did not reside, it would have jurisdiction over the person also, if 
the privilege of being sued elsewhere was not pleaded in abate- 
ment. 

3. No opinion expressed as to whether a party thus sued could, 
in the district court, by suit in the nature of a bill in equity, con- 
trovert the sheriff's return showing service, and by parol establish 
that there was in fact no service or appearance. If this were 
permitted, it would only be on distinct and clear averments, sup- 
ported by clear and satisfactory evidence. 

4, There was no allegation in the pleading denying the recita- 
tion of the judgment, which showed an appearance by attorney, 
or that he did not in fact have notice of the judgment, nor was 
the delay in seeking relief explained. 

5. It devolved on the party, not only to show that the judgment 

ras fraudulently or unduly obtained, but that he had a good 
legal or equitable defense. — 

6. Though the party alleged that he was not indebted to him 
who obtained the judgment, he failed to establish it by evidence. 
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7. The judgment of the district court, declaring null and void 
the judgment of the justice of the peace, was erroneous. Mas- 
terson v. Ashcom, 324. 

11. See statement of case for motion to substitute a judgment 
which had been destroyed, held sufficient under the act of April 14, 
1874. Craddock v. Scarborough, 346. 

12. A motion to substitute a destroyed judgment of the district 
court alleged that it was affirmed in the supreme court against 
the judgment debtors and their sureties; held error to substitute 
the judgment against the sureties on the appeal bond, they not 
having been cited to answer, and no judgment against them being 
prayed for. Id. 

13. See opinion for application of the maxim, ‘‘ De minimis non 
curat lex.” Id. 

14. An injunction to restrain the collection of a monied judgment 
rendered by a court of competent jurisdiction, which issued more 
than a year after the rendition of the judgment, no sufficient reason 
appearing why the writ was not sooner applied for, and no fraud 
being alleged in its procurement, was properly dissolved. Miller y. 
Clements, 351. 

15. Suit was brought against the husband and wife jointly 
on two notes; one executed by the wife before marriage, the other 
by the husband alone. With no suggestion of the death of the wife, 
scire facias was issued by the clerk to make her legal representa- 
tives parties; the cause proceeded to trial, and judgment was ren- 
dered against the husband alone, with execution authorized against 
the estate of his ‘‘deceased” wife in the hands of the husband. 
Held — 

1. The judgment against the separate property of the wife in 
the hands of the husband was error. 

2. The fact that the record disclosed that seire facias had been 
issued and served on certain parties, as being the heirs of the de- 
ceased wife, did not bring them before the court, unless based on 
a suggestion of record of the wife’s death. 

3. Price v. Wiley, 19 Tex., approved. 

4. The husband was not liable for the debt of the wife con- 
tracted before marriage. Siese v. Malsch, 355. 

16. A judgment is voidable when rendered against a resident 
minor defendant who has no general guardian, and who has not 
been served personally with process, even though he is represented 
by a guardian ad litem. Wheeler v. Ahrenbeak, 535. 

17. The acceptance of service by a minor defendant is not equiv- 
alent to the personal service required by the statute to be made by 
the officer, and a judgment against the minor will be reversed on 
appeal or error, when this personal service has not been obtained. Id. 

18. A domestic judgment of a court of general jurisdiction upon a 
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subject matter within the ordinary. scope of its power, is entitled to 
such absolute verity that in a collateral action, even when the record 
is silent as to notice, the presumption, when not contradicted by 
the record itself, that the court had jurisdiction of the person also, 
is so conclusive, that evidence aliunde will not be heard to contra- 
dict it. Tennell v. Breedlove, 540. 


JUDGMENT CREDITOR. See Bona FIDE PURCHASER, 1. 


JUDGMENT LIEN. See LIeEy, 3. 

1. A judgment upon which executions have been regularly issued 
from time to time as prescribed by law, operates as a lien upon land 
acquired after the rendition of the judgment in the county in which 
the judgment is rendered. Barron v. Thompson, 235. 

2. Though execution may issue within a year after the rendition 
of judgment, it does not continue the judgment lien until the judg- 
ment becomes dormant, unless due diligence is used to enforce the 
lien. Id. 


JUDICIAL SALE. See DEED, 3. 


JURISDICTION. See ADMINISTRATION, 45. JUDGMENT,’9, 14. PRE- 
SUMPTION, 1. 

1. The action of the probate court having jurisdiction over the 
subject matter, in granting letters of administration, cannot be col- 
laterally attacked. Rodgers v. Kennard, 30. 

2. A defendant whose place of residence was described in the pe- 
tition as being in a different county from that in which the suit was 
brought, filed his plea to the jurisdiction, and afterwards, at the 
same term, procured a continuance of the cause without asking the 
judgment of the court on his plea. At a subsequent term of the 
court the cause was tried without regard to the plea to the jurisdic- 
tion. Held — 

1. That there was no error. 

2. That affirming on this point the decision of the court below, 
it is not intended to pass on the question of venue in suits on ad- 
ministrators’ bonds. Peveler v. Peveler, 53. 

3. The county court is, with reference to matters of probate, and 
pertaining to administration of estates, a court of general jurisdic- 
tion. Murchison v. White, 78. 

4. The record ina suit in debt on a promissory note disclosed the be- 
ginning of. the action in the county court, and its termination by a 
judgment in the district court, but revealed no cause for the trans- 
fer of jurisdiction. The debt claimed to be due was on a promissory 
note for $328.95, less credits indorsed. Held, that if the suit was 
properly cognizable in the district court, it was only in the exercise 
of some special jurisdiction, in favor of which no presumption 

must be indulged. Bruhn v. National Bank, 152. 
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5. When a marriage has been solemnized in Texas, and cause for 
divorce exists for acts committed in Texas, her courts have juris- 
diction to annul the contract of marriage, though at the time the 
defendant in a suit for that purpose may be permanently residing 
in a foreign jurisdiction. Trevino v. Trevino, 261. 

6. The second section of the act of April 7, 1874, governing 
changes of venue, provides that on granting a change of venue, 
‘the cause shall be removed to some adjoining county, the court 
house of which is nearest the court house of the county in which 
the suit is pending,” etc. Held — 

1. The nearest court house, in the meaning of the statute, is not 
necessarily the one nearest by geometrical measurement, but may 
be the one most convenient of access, and nearest by the usual 
traveled route. 

2. The question as to which county is the nearest, must be 
determined by the judge who orders the change of venue, and 
cannot be reopened by the court to which the venue is changed. 
Shaw v. Cade, 307. 

7. Eight years after the rendition of a monied judgment against 
a party th a justice’s court, he obtained an injunction to restrain 
its collection, on the ground that he had never been served with 
process, was not a citizen of the county when the judgment was 
rendered, and would not have been indebted on a fair settlement to 
him who obtained the judgment. The judgment entry of the jus- 
tice of the peace recited the appearance of the party by attorney, 
naming the attorney. Held — 

1. There is a marked distinction between a question of mere 
personal privilege to be sued in the precinct and county of one’s 
residence, and of jurisdiction proper, which cannot be waived. 

2. The justice’s court having jurisdiction of the subject matter, 
if the party was irregularly sued in a precinct or county where 
he did not reside, it would have jurisdiction over the person also, 
if the privilege of being sued elsewhere was not pleaded in 
abatement. Masterson v. Ashcom, 324. 

8. The plaintiff sued for damages caused to his land and the im- 
provements thereon, situate on the south bank of the Rio Grande 
river in Mexico, by obstructions placed in the bed of said river by 
defendant, on the Texas side thereof, in the county of Cameron, 
in which county the defendant resided, and the suit was brought. 
On the question of jurisdiction, held — 

1. The technical rules of the common law have no more to do 
in determining the venue of acause in Texas, than the rules of 
the common law governing the form and names of actions. 

2. If the state failed to give to one of its citizens a remedy 
against others for such an injury as the one complained of, it 
would fail to observe the constitutional pledge promising a rem- 
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edy by due course of law for injury done, in lands, person or repu- 

tation, as plainly as if it refused a remedy for an injury inflicted 

in a foreign jurisdiction to one’s goods or person. 

3. Article 1198 of the Revised Civil Statutes subjects every citizen 
to be sued in the county of his domicile, subject to certain excep- 
tions, of which this is not one. That article annuls the technical 
rule of the common law regarding transitory and local actions. 

4, The 13th exception to art. 1198 has no application in this case, 
and the action was maintainable in Cameron county, as the county 
of defendant’s residence, not only under the general provisions of 
that article, but under the eighth subdivision of it. Armendiaz v. 
Stillman, 623. 

9. A state court does not lose its jurisdiction of the person of a 
defendant on account of his being adjudicated a bankrupt, nor will 
it take notice of proceedings in bankruptcy in a federal court un- 
less properly presented in such way that they may be judicially 
acted on. Miller v. Clements, 351. 

10. The district court has original jurisdiction to try the right to 
the office of mayor of an incorporated city, such office being of the 
value of five hundred dollars, unless the right thereto was res adjudi- 
cata by reason of the action of the board of alderman, and may 
enforce its judgment by mandamus. Milliken v. City Council of 
Weatherford, 388. 

11. This case distinguished from Brannan v. The City of Weath- 
erford, 53 Tex., 330. 

12. The statute (art. 3431, R. S.) which confers power on a board 
of aldermen to remove a mayor, when in their judgment there is 
sufficient cause for his removal, does not confer unlimited discretion, 
but can be exercised only when he has committed an offense, recog- 
nized as such by law. Id. 

13. The act of a city council in removing the mayor of the city 
because he had rented a house to a lewd woman, was unauthorized 
and void. Id. 

14. Injunction issued in 1878 from the district court, to restrain 
the sheriff from collecting $376.47 due for taxes. There was no alle- 
gation of damage sustained, or that the sale of the land levied on 
for taxes would cloud the title or work irreparable mischief. Held — 

1. The district court had no jurisdiction. 
2. The remedy should have been sought in the county court, 
where the power to grant relief in a proper case was full, ade 

quate and complete. Moody & Jamison v. Coa, 492. 


LACHES. 





1. The holder of a note given for the purchase money for land 
acquires an equitable lien on the land, but not such legal or equi- 
table title to the land as will enable him to maintain trespass to try 
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LACHES — continued. 
title against the vendee or a subsequent purchaser, when by his 


laches his remedy on the note has become barred by limitation. 
Elliott v. Blane, 216. 





LAND. See ADMINISTRATOR’S SALE, 1. DESCRIPTION. DURESS, 1. 
LAND CERTIFICATE. LIMITATION. LOCATION. PATENT. 


LANDLORD AND TENANT. See VENDOR AND VENDEE, 1. 

1. A lot owner in the city of Galveston holds his lot subject to 
the burthen of improving or being charged with the cost of im- 
(proving the sidewalk in front thereof; and his lessee holding sub- 
‘ject to the same charge, he can no more recover damages from 
the city for abandoning the completion of partial improvements 
on the sidewalk which the owner should have made than the owner 
himself could. Highland v. Galveston, 527. 


LAND CERTIFICATE. 

1. Land covered by a bounty warrant issued in 1839 by the sec- 
retary of war of the republic of Texas, to the heirs of one who fell 
at the storming of the Alamo, approved by the commissioner of 
claims, on which patent issued, became assets in the hands of an 
administrator. In this respect it differs from a pure donation made 
by the government to the heirs. Rodgers v. Kennard, 30. 

2. The owner of certain land certificates deposited them with 
an agent for safe keeping and sale, together with complete trans- 
fers in blank, properly acknowledged. The agent deposited the cer- 
tificates and transfers in blank as collateral security for a loan. In 
a suit by the former owner to recover the certificates, held — 

1. The fact that the blanks in the transfers were not filled up 
did not render the transfers invalid. 

2. The land certificates, not being located, were personal prop- 
erty; as such were subject to verbal sale and delivery, and such 
sale need not be evidenced by writing. 

3. There is no analogy between the transfer of such certificates 
and the transfer of non-negotiable notes; the former is governed 
by the statute and the rules of mercantile law, the latter by the 
rules applicable to sales of personal property. 

4, There was nothing in the mere fact of hypothecating the 
certificates to put a party advancing money on inquiry as to 
who was the real owner. 

5. The bank having no notice of the former owner's claim, had 
the right to rely on the certificates for the reimbursement of thie 
loan. 

6. Whether the certificates constituted that character of real 
estate security which the bank was prohibited from taking, coula 
not be inquired into by an individual; that being a matter be- 
tween the bank and the government. 
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LAND CERTIFICATE — continued. 

7. Equity will not permit a party to take advantage of the 
defect in the form and manner of a conveyance to which he is a 
party, to the detriment of innocent parties. 

8. The validity of instruments under seal in which blanks are 
left does not rest solely on the doctrine of estoppel, but 01 ex- 
press or implied parol authority given by the grantor to the party 
receiving the instrument to fill such blanks. Stone v. Brown, 33%. 
3. Though a formal judgment should be rendered in the district 

court on the disclaimer of a party defendant, as to such defendant, 
yet if the cause proceeds to trial and judgment without further no- 
tice of the defendant who disclaims, the supreme court will, ou 
appeal, regard the action as having been dismissed as to him, not- 
withstanding the failure of the record to show the fact. Gudllett v. 
O’Connor, 408. 

4. An unconditional headright certificate, issued by the board of 
land commissioners for Jasper county, January 9, 1849, and ap- 
proved by the traveling board, which during the same year was 
surveyed, and the survey returned to the general land office, con- 
ferred upon the owner thereof a title to the land covered by the 
location, superior to that resulting from a junior location and 
patent made and issued in 1877. Id. 

5. The right to appropriate public land under such certificate, 
became by its location, survey and return to the general land office, 
vested before the repeal of the act authorizing a patent, which 
vested right has never been forfeited or annulled. Id. 

6. If further legislation was necessary to authorize the issuance 
of a patent on such location, the failure to legislate did not affect 
the right secured by the prior location and survey, and cannot aid 
a patent issued on a subsequent unauthorized location of the same 
land by another party. Id. 

7. Though the issuance of patent on the junior location was in 
violation of the constitution, the patent is voidable only. It may 
be cancelled and annulled: ist. At the suit of a party having a 
prior equitable title. 2d. The legal title vested by the patent may, 
in a proceeding in equity, be divested out of the patentee, and 
vested in the prior and better equitable right; but no one but he 
who is connected with, or holds and claims under, the prior equi- 
table titJe, can impeach the patent issued on the junior location or 
resist a recovery of the land by the patentee, by reason of the su- 
perior equity of the prior locator. Id. 

8. See opinion for facts in favor of one in possession, and 
claiming title under the prior location, and against a subsequent 
patentee, on which a presumption would arise that would enable 
him to defend successfully, though unable to connect by regular 
conveyance with the prior locator. Id, 
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LEGISLATIVE POWER. See ConsTITUTIONAL LAW. 


1. The legislative action cannot be made to retroact upon past 
controversies, and to reverse decisions which the courts in the ex- 
ercise of their jurisdiction have made; this would not only be the 
exercise of judicial power, but would be its exercise in its most ob- 
jectionable form. Such a doctrine would make the legislature a 
court of review, to which parties might appeal when dissatisfiea 
with the rulings of a court. Milam County v. Bateman, 153. 

2. The state has no power to takefrom a county, school land 
which it had acquired legally, and arbitrarily give it, as was at- 
tempted by the act of July 21, 1870, to private parties. Jd. 

3. The act of July 21, 1870, under which the legislature at- 
tempted, for the relief of settlers on Milam county school lands, 
to authorize the issuance of patents in violation of the law, as al- 
ready decided by the supreme court, was judicial and not legislative, 
and was unconstitutional. Jd. 

4. The legislature, as the representative of the state sovereignty, 
can exercise absolute power, when not restrained by constitutional 
prohibition, over the political rights of counties; and those rights 
are not within the constitutional prohibition against retroactive 
laws, and those which impair vested rights. The property rights 
of a county, however, are protected by the same constitutional 
guaranties which protect the property of the citizen. Id. 


LESSOR AND LESSEE. 


1. A lot owner in the city of Galveston holds his lot subject to 
the burthen of improving or being charged with the cost of im- 
proving the sidewalk in front thereof; and his lessee holding subject 
to the same charge, he can no more recover damages from the city 
for abandoning the completion of partial improvements on the 
sidewalk which the owner should have made, than the owner him- 
self could. Highland v. The City of Galveston, 527. 


LEVY. 


1. See statement of case and opinion for description of land in a 
levy of execution and a sheriff's deed, held to be too vague and in- 
definite. Mitchell v. Ireland, 301. 

2. A constable’s deed described land levied on, and attempted to 
be conveyed to a purchaser at execution sale, as ‘‘one hundred ana 
fifty acres of land out of the I. E. Austin grant, on the west side of 
the Brazos river, seven or eight miles above the town of Colum- 
bus.” Held — 

1. The deed was void for uncertainty in the description of the 
property attempted to be conveyed. 

2. The purchaser’s title at execution sale does not depead on the 
officer’s deed, but on the regularity of each step (including a levy 
which describes the land with sufficient certainty), required by 
law of the officer, prerequisite to a valid sale. Donnebaum v. 
Tinsley, 362. 
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LEWD WOMEN. See Crty ORDINANCES. 


LIEN. See JUDGMENT LIEN. MECHANIC’S LIEN. PLEADINGS, 4. 

1, A judgment upon which executions bave been regularly issued, 
from time to time as prescribed by la‘v, operates as a lien upon 
land acquired after the rendition of the judgment in the county in 
which the judgment is rendered. Barron vy. Thompson, 235. 

2. Though execution may issue within a year after the rendition 
of judgment, it does not continue the judgment lien until the 
judgment becomes dormant, unless due diligence is used to enforce 
the lien. Id. 

3. A judgment was rendered October 8, 1874, on which no exe- 
cutions issued between April 10, 1875, and April 15, 1878. Held, 
that the judgment constituted no lien on the property of the judg- 
ment debtor. The judgment was not dormant, but its lien was 
lost. Ficklin v. MeCarty, 370. 


LIMITATION. See LAcHEs, 1. Possession, 1. 
1. A bond for title to land, made December 5, 1839, and recorded in 
1853, which did not recite a consideration, is not void. The fact 
that it did not recite a consideration is not necessarily inconsistent 
with ‘‘ intrinsic fairness and honesty,” and it may constitute a link 
in a chain of title from and under the sovereignty of the soil. 


Such a bond may constitute such “color of title” as would sustain 
the defense, by one in possession of the land, under the three years’ 
statute of limitations. Downs v. Porter, 59. 

2. Though a consideration must be proved when affirmative relief 
is sought by suit for specific performance, on a bond to convey land, 
yet this is not required when such a bond is relied on as color of 
title, under the defense of the three.years’ statute of limitations. Id. 

3. However defective tithe may be under which one in possession 
claims land, it is nevertheless such color of title as to make the 
possession adverse. Id. 

4. A suit filed by heirs to set aside a judgment rendered by a pro- 
bate court, for alleged fraud in the administrator in procuring it, 
must be filed within two years after the removal of disability, and is 
in substance a bill of review. Murchison v. White, 78. 

5. The possession of the vendee under an executory contract may 
become so far adverse that he may acquire a title by limitation. 
Howard v. McKenzie, 171. 

6. Under the statute in force in 1869, authorizing citation by pub- 
lication in a justice’s court (Pasch. Dig., art. 1190), a judgment by 
default, based on a citation by publication, made on an affidavit 
that the residence of the defendant was unknown to affiant, is void, 
that fact appearing upon the record; and may be attacked collater- 
ally. Stegall v. Huff, 193. 

7. Such service should be strictly construed. Jd. 

8. A sale of land made under execution based on such a judgment 
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could not divest title. The owner would not be bound to refund 
the purchase money paid before being entitled to recover ina suit 
against a purchaser in possession, nor could the purchaser sustain 
limitation of three years under his deed. Id. 

9. An occasional use of land for the purpose of cutting timber, 
unaccompanied with actual residence on the land, is not such 
possession as will support the five years’ statute of limitations. Jd. 

10. Seguin v. Maverick, 24 Tex., 526, discussed. MeAnear v. 
Epperson, 220, 

11. Proceedings by bill of review under the statute (Pasch. Dig., 
arts. 4616, 4617, 1488, 1489, 1496), or in the nature of a billof review 
in chancery, must have been commenced, if instituted by heirs, in 
any event within two years after the youngest attains his major- 
ity. Id. 

12. Art. XII, sec. 43 of the constitution of 1869, which suspended 
statutes of limitation of civil suits from January 28, 1861, to March 
30, 1870, did not apply to the statute requiring the prosecution of 
writs of error within two years from the date of the judgment. Jd. 

13. Thelimitation of four years did not apply to actions on assess- 
ments made under city ordinances for sidewalk improvements, 
prior to enactment of the Revised Statutes. City of Galveston v. 
Heard, 420. 

14. Limitation on acoupon attached to a bond begins to run from 
the date when the coupon is due, and not from the maturity of the 
bond. Galveston v. Loonie, 517. 

15. Though possession of land for five years, under a deed ‘“‘ or deeds 
duly registered,” must be shown to successfully defend under the 
plea of five years’ limitation, it is not essential that the deed thus 
registered should have been correctly copied in every particular by 
the recording clerk. If it is copied with sufficient accuracy to en- 
able persons examining the record to see that the record and the 
deed are for the same land, it is sufficient. Woodson v. Allen, 551. 


LOCATION AND SURVEY. 





1. A valid location on vacant land, and a survey thereunder, con- 
stitutes a vested right, and the legislature does not retain the abso- 
lute disposition of the land until the patent issues. Milam County 
v. Bateman, 153. 

2. An unconditional headright certificate, issued by the board of 
land commissioners for Jasper county, January 9, 1840, and ap- 
proved by the traveling board, which during the same year was 
surveyed, and the survey returned to the general land office, con- 
ferred upon the owner thereof a title to the land covered by the 
location, superior to that resulting from a junior location and patent 
made and issued in 1877. Gullett v. O'Connor, 408. 

3. The right to appropriate public land under such certificate be- 
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came by its location, survey and return to the general land office, 
vested before the repeal of the act authorizing a patent, which 
vested right has never been forfeited or annulled. Jd. 

4, If further legislation Was necessary to authorize the issuance 
of a patent on such location, the failure to legislate did not affect 
the right secured by the prior location and survey, and cannot aid 
a patent issued on a subsequent unauthorized location of the same 
land by another party. Jd. 

5. Though the issuance of patent on the junior location was in 
violation of the constitution, the patent is voidable only. It may 
be cancelled and annulled: ist. At the suit of a party having a 
prior equitable title. 2d. The legal title vested by the patent may, 
in a proceeding in equity, be divested out of the patentee, and vested 
in the prior and better equitable right; but no one but he who is 
connected with, or holds and claims under, the prior equitable title, 
can impeach the patent issued on the junior location or resist a re- 
covery of the land by the patentee, by reason of the superior equity 
of the prior locator. Id. 

6. See opinion for facts in favor of one in possession, and claim- 
ing title under the prior location, and against a subsequent patentee, 
on which a presumption would arise that would enable him to de- 
fend successfully, though unable to connect by regular conveyance 
with the prior locator. Id. 

7. The doctrine heretofore announced in favor of a pre-emptor, 
that after discovering that land purchased by him is vacant, he is 
not bound to surrender or abandon the possession, but may take 
steps to pre-empt it, extended so as to authorize the vendee to secure 
it by locating a certificate. Howard v. McKenzie, 171. 


MANDAMUS. 





1. The district court has original jurisdiction to try the right to 
the office of mayor of an incorporated city, such office being of the 
value of five hundred dollars, unless the right thereto was res ad- 
judicata by reason of the action of the board of aldermen, and may 
enforce its judgment by mandumus. Milliken v. City Council, 
383. 

2. This case is distinguished from Brannan v. The City of Weath- 
erford, 53 Tex., 330. Jd. 


MANDATE. . 


MARITAL RELATIONS. See Divorce. 





1. When a judgment of the district court is affirmed by the su- 
preme court, and the mandate filed with the district clerk, no fur- 
ther order is required to authorize the district clerk to issue execution 
thereon. Lemmel v. Pauska, 500. 
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MEASURE OF DAMAGES. 
1. A railway company is not liable under the statute for interest 
on the value of stock or cattle killed by their locomotives or cars. 
The value of the stock killed or injured at the time of the killing is 
the measure of damages under the statute. R. S., art. 4245. H. & 

T. C. RR. Co. v. Muldrow, 233. 











































MECHANIC'S LIEN. 

1. To enable one who performs labor for a contractor to the bene- 
fit of alien, he must give notice of his claim in some way to the 
owner ofthe property before he has paid the contractor in full for 
the building or improvements which the contractor is employed to 
construct. <A petition in such case which fails to allege this is bad. 
Sens v. Trentune, 218. 

2. Under the act of 1876, in order to fix and secure an artisan’s 
or mechanic’s lien, it was essential that a copy of the bill of partic- 
ulars should be delivered to the debtor, and in seeking to foreclose 
the bill, the burden of proof was upon the party asserting its ex- 
istence to show that the bill of particulars had been thus delivered. 
Lee v. Phelps, 367. 

3. In order to enable one to avail himself of the benefits of the 
statute regulating mechanies’ liens (Laws of 15th Leg., 91), he must 
show by competent evidence that the bill of particulars was recorded 
and a copy thereof served on the party owing the debt. To fix the 
lien the provisions of the statute must be complied with in every 
essential particular. Lee v. O’Brien, 635. 


MERGER. See CONSOLIDATION OF RAILWAY COMPANIES. RAILWAY 
CoMPANY, 1. 


MINOR. See ConTRACT, 13. 

1. A judgment is voidable when rendered against a resident 
minor defendant who has no general guardian, and who has not 
been served personally with process, even though he is represented 
by a guardian ad litem. Wheeler v. Ahrenbeak, 535. 

2. The acceptance of service by a minor defendant is not equiva- 
lent to the personal service required by the statute to be made by 
the officer, and a judgment against the minor will be reversed on 
appeal or error, when this personal service has not been obtained. Id. 

3. A railway company contracted with a boy fifteen years old for 
his services as brakeman on its railway without the consent of the 
mother, his only living parent. Held — 

1. The employment was a wrong done the mother. 

2. Unless the boy had sufficient discretion to comprehend and 
guard against the dangers of the employment, when fully ex- 
plained to him, as they should have been, the contract with him 
would not place him in the position of an employee or preclude 
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MINOR — continued. 


a recovery for injuries suffered from the negligence of co- 
employees. 

3. Though a minor may be of sufficient age and discretion to 
justify his employment as a brakeman, whether he could be thus 
properly employed or not, is a qnestion for the jury. Hamilton 
v.G. H&S. A. Ry Co., 556. « 

4. See statement and opinion for facts which did not justify a 
charge of the court in regard to the employment of a minor asa 
brakeman on a railway. Jd. 


MORTGAGE. 











1. If it be doubtful whether the parties to an instrument intended 
a mortgage or a conditional sale, courts of equity will consider the 
transaction as a mortgage. If the relation of debtor and creditor 
remains, and a debt still subsists, it is a mortgage; but if the debt 
be extinguished by the agreement of the parties, or the money ad- 
vanced is not by way of loan, and the grantor has the privilege of 
refunding, if he pleases, by a given time, and thereby entitles him- 
self to a reconveyance, it is a conditional sale. De Bruhl v. Maas, 
464. 

2. The right of homestead does not attach until the property is 
paid for; until then, the husband may, without consulting the wife, 
renounce the land to the holder of a lien thereon, or incumber it by 
a mortgage to him with right of possession in the mortgage. Jd. 

3. A vendor, to secure the unpaid purchase money on land, 
received a promissory note, which recited that it was given for pur- 
chase money, and as further security a deed of trust was executed 
by the purchaser. In default of payment the purchaser recon- 
veyed, and leased from the vendor the premises, contemporaneous 
with which a written memoranda was executed, to the eifect that 
if the rent was punctually paid each month, the original vendor 
would give the lessee ‘‘a chance” to repurchase the property, at the 
amount due on the same under the original contract. The original 
purchase money note was retained by the vendor, and suit brought 
thereon, praying that the deed of trust, reconveyance, lease and 
written memoranda be decreed to constitute a mortgage, and for 
judgment on the amount due on the note with decree of foreclosure, 
etc. Held— 

1. Whether the original vendor still retained the lien which he 
preserved by virtue of the deed of trust, or whether the new 
agreement was given asa cumulative and auxiliary security for, 
and in lieu of it, the judgment for the plaintiff would be equally 

well supported. 

2. The effect of the mortgage deed and the lease, construed to- 
gether, was to add to the plaintiff's former rights, as a mere naked 
mortgagee, that of a mortgagee in possession of the mortgaged 
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MORTGAGE — continued. 
property (the lease acknowledging the plaintiff's possession and 
right thereto). 





3. The above conclusions were reached on evidence, from which 
it could be reasonably inferred that the deed of trust was not 
abrogated; that there was no novation of the contract, and that 
the subsequent contracts entered into by the parties were not in- 
tended to affect the conditional sale of the property, but to vary 
the obligation only, by increasing the security which originally 
existed. Jd. 

4. Though an agreement in writing to execute a mortgage on 
specific property will be enforced in equity, parol testimony will not 
be admitted to aid, by adding to and varying an imperfect agree- 
ment in writing, so as to convert that into a mortgage, or an agree- 
ment to make a mortgage, which on its face expresses no such 
purpose. Boehl v. Wadgymar, 589. 

5. No resulting trust exists in favor of one who pays the purchase 
money for land by way of loan to another, when the conveyance is 
executed, not to the lender, but the borrower. Id. 

6. Resulting trusts are not created by agreement; they arise alone 
from the acts of parties. Id. 





7. See statement of case for an agreement to execute a mortgage 
which could not be enforced. Jd. 


MOTION FOR REHEARING. See REHEARING, 1, 


MOTION TO SUBSTITUTE DESTROYED JUDGMENT. See Jupa- 
MENT, 10, 11. 


MULTIFARIOUSNESS. 
1. See statement of case for a petition complaining of many mat- 
ters, but held not liable to exception for mwultifariousness. Crad- 
dock v. Goodwin, 578. 


NECESSARY PARTIES. 

1. In a proceeding against a sheriff and his securities, to recover 
money in his hands, the proceeds of property sold under attach- 
ment, in a proceeding to which the plaintiff was not a party, prose- 
cuted on the ground that the plaintiff was a joint owner of the 
property sold, the defendant in attachment is a necessary party. 
Rodrigues v. Trevino, 198. 


NEGLIGENCE. See DamaGes, 10-15. DRUNKENNESS. RAILWAY 
CoMPANY, 5. 


NOTICE. See Bona FIDE PURCHASER, 1. CITIES AND Towns, 7. 
COMMISSION MERCHANT, 3. CONTINUANCE, 4. FRAUDULENT COoN- 
VEYANCE, 1, 2. PLEADING, 2. PURCHASER, 4, 6. STATUTES 
CONSTRUED, 382. 
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NOTICE — continued. 

1. A purchaser ata judicial saleis chargeable with notice whether 
the court had jurisdiction to pronounce the judgment under which 
the sale was made. Stegall v. Huff, 193. 

2. When neither the charter nor any legislative act requires notice 
to the abutter or lot owner, in order to make him liable to pay the 
cost of sidewalk improvements, then it is not essential that he re- 
ceive notice, either actual or constructive. City of Galveston v. 
Heard, 420, 


OFFICE. See FORFEITURE, 3. 


OFFICER. See Sanary. 

1. The acts of de facto deputy assessors, in raising the valuation 
of property listed for taxes, are not rendered invalid because they 
may have been legally disqualified from acting as deputies by rea- 
son of their holding other offices. JT. & P. R’y Co. v. Harrison 
County, 119. 


OPINIONS OF SUPREME COURT. See ComMMIssIon OF ARBITRATION 
AND AWARDS, 2, 3. 


ORDER OF SALE. See EXECUTION SALE, 5. 


PAROL TESTIMONY. 

1. Though an agreement in writing to execute a mortgage on 
specific property will be enforced in equity, parol testimony will 
not be admitted to aid, by adding to and varying an imperfect agree- 
ment in writing, so as to convert that into a mortgage, or an agree- 
ment to make a mortgage, which on its face expresses no such 
purpose. Boehl v. Wadgymar, 589. 


PARTIES. See NECESSARY PARTIES. 

1. The general rule is, that while administration is pending on 
an estate, a suit for the recovery of the property of the estate should 
be brought by the administrator. To this rule the following ex- 
ceptions exist, viz.: 1. When the administrator cannot or will not 
act for the protection of those beneficially interested. 2. When 
land adversely possessed by those claiming under the administrator, 
through deeds made in his individual and representative capacity, 
is sued for by the heirs or those claiming under them. In such case 
the interest of the administrator would be antagonistic to those 
claiming, and he could not move as a plaintiff in a suit in their 
behalf. Rodgers v. Kennard, 30. 

2. Chevallier v. Wilson, 1 Tex., 198, and Newson v. Chrisman, 9 
Tex., 116, discussed. Jd. 

8. So long as there are unpaid debts due an estate, the re- 
covery for an injury to the estate should be assets in the hands of 
the administrator and suit should be brought in his name. Peveler 
v. Peveler, 53. 

VoL. LIV— 46 
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PARTIES — continued. 

































































4. In order for heirs to maintain a suit on the administrator's 
bond, they must show an injury to them as heirs. If there are 
creditors whose claims might absorb the estate, the injury is, prima 
facie at least, to the estate and to the creditors, and not to the heirs. 
Id. 

5. Probate law of 15th legislature, sec. 41, construed. Id. 

6. In a suit by heirs against an administrator on his bond, it 
was alleged that there was ‘‘no pending administration on the 
estate, the administration of defendant having been closed by his 
removal.” The evidence showed unsettled claims and a pending 
administration. Held — 

1. The heirs prima facie could not maintain the suit. 

2. The defendants were not required to plead in abatement the 
non-joinder of the administrator. 

3. The case was one in which the evidence negatived the right 

of action claimed. Id. 

7. Where the plaintiff in an action dies, an alleged assignee 
cannot, over the objection of the defendant, come in and prosecute 
the suit, until the legal representatives or heirs of the deceased have 
had an opportunity to admit or contest his right. If, however, the 
defendant acquiesces in such a procedure, he may be precluded 
from subsequently objecting. Howard v. McKenzie, 171. 

8. Moore v. Rice, 51 Tex., 290, approved. 

9. The fact that a defendant asked to have the administratrix of 
a deceased plaintiff made a party, and also that a third party 
claiming an interest be also made a party plaintiff, will not pre- 
clude him from objecting in time to the action of the court in per- 
mitting the cause to proceed to judgment with such third party 
substituted for the administratrix. Id. 

10. A defendant asked that the administratrix of an estate claim- 
ing an adverse interest, and who had succeeded a former admin- 
istrator who had been plaintiff, be made a plaintiff, and that. scire 
facias issue to make a third party claiming the interest of the estate 
a plaintiff. The third party appeared and pleaded, claiming the 
interest of the estate; the administratrix did not appear. The third 
party procured a change of venue, and two years afterwards, for 
the first time, the defendant, on the eve of trial, objected to pro- 
ceeding with the cause, on account of the fact that the admimis- 
tratrix had not been made a party. Held, that the objection came 
too late. Id. 

11. A purchaser of land after his vendor had prepared a peti- 
tion in a suit to recover it, but before the filing of the petition, is 
not a purchaser .pendente lite; he cannot make himself a party 
plaintiff in the suit on the death of his vendor until the heirs or 
legal representatives of the original plaintiff are first made par- 
ties. Id. 
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PARTIES — continued. 











12. In a suit by injunction to enjoin a sale about to be made under 
a deed of trust, the maker of the trust deed, being directly interested 
in the subject matter, should be made a party; the omission to make 
him a party, objection being made, will be cause for reversal of a 
judgment rendered therein. Abrahams v. Vollbaum, 226. 

13. Prior to the adoption of the Revised Civil Statutes, a suit 
instituted by next friend, for his mother, alleged to be non compos 
mentis, and minors, was not authorized. A special guardian for 
the minors should have been appointed, though the laws now in 
force omit this requirement. Jd. 

14. An adult who is non compos mentis might be represented in 
a suit involving his interest prior to the adoption of the code, as in 
the case of a minor, by special guardian; it was competent for 
the court to satisfy itself of the mental condition of the party in 
interest, and being satisfied, to allow the suit to proceed, without 
formal inquest of lunacy being made. Id. 

15. Anderson v. McKay, 30 Tex., 186, and Moreland v. Barnhardt, 
44 Tex., 275, approved. Id. 

16. A defendant in trespass to try title answered, denying that 
he was in possession, and after averring that he had sold and con- 
veyed the land after the filing of the petition, but before service of 
citation on him, and without knowledge that he was sued, asked 
that his vendee be made a party defendant. Held — 

1. The answer was properly disregarded by the court. 

2. The refusal to make the defendant’s vendee a party, even if 
he might properly have been made a party, was not an error of 
which the defendant could complain. Stewart v. Kemp, 248. 

17. The husband may maintain in his own name an action to re- 
cover the separate property of the wife, or for the wrongful conver- 
sion thereof. Turnley v. T. B. & I. Co., 451. 

18. A church asssociation, which, after the passage of the act con- 
cerning corporations of 1874, failed to organize under the provisions 
of that act, and file its charter with the secretary of state, was in- 
capable of suing as a corporation, or of holding real estate. Tun- 
stall v. Wormley, 476. 

19. A suit may be maintained by one or more of the beneficiaries 
of a charity for the benefit of all, against a trustee, when the parties 
are numerous, when the trustee attempts to pervert the trust fund 
to improper uses, or to deprive the beneficiaries of its enjoyment. Jd. 

20. In an action to cancel and declare void a pre-emption survey, 
alleged to have been fraudulently procured by the party in posses- 
sion, and to compel a survey thereof for the plaintiff, the county 
surveyor is a proper party defendant. Young v. O'Neal, 544. 

21. Husband and wife may join as plaintiffs in an action for dam- 
ages for the wrongful seizure by attachment of property exempt by 
law from forced sale. Craddock v. Goodwin, 578, 
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22. The same strictness of pleading in regard to joinder of parties 
and causes of action does not prevail in Texas as is observed in states 
where the distinction between law and equity forms of action is 
recognized. Id. 


PARTIES AND PRIVIES. See COLLATERAL PROCEEDING, 2. 





PARTITION. See COLLATERAL PROCEEDING, 5. 





PARTNERSHIP. See CoLLATERAL PROCEEDING, 5. 















1. An individual creditor has no superiority of claim against indi- 
vidual assets over a partnership creditor. Cow v. Miller, 16. 

2. Although a contract of partnership may be illegal, it does not 
follow that it is illegal or immoral for the parties to it, to fairly 
adjust the profits and losses that have resulted from it. Pfeuffer 
v. Maltby, 454. 

8. After a partnership confessedly against public policy has 
been carried out, and money contributed by one of the parties has 
passed into other forms, a partner in whose hands the profits are, 
after the results of the partnership enterprise are completed, cannot 
refuse to account for and divide on the ground of? the illegal char- 
acter of the original contract. Id. 


PARTY INTERESTED. See ADMINISTRATION, 13. 






PATENT. See STATUTES CONSTRUED, 10. 






































1. An unconditional headright certificate, issued by the board of 
land commissioners for Jasper county, January 9, 1840, and ap- 
proved by the traveling board, which during the same year was sur- 
veyed, and the survey returned to the general land office, conferred 
upon the owner thereof a title to the land covered by the location, 
superior to that resulting from a junior location and patent made 
and issued in 1877. Gullett v. O'Connor, 408. 

2. The right to appropriate public land under such certificate, be- 
came by its location, survey and return to the general land office, 
vested before the repeal of the act authorizing a patent, which 
veted right has never been forfeited or annulled. Id. 

8. If further legislation was necessary to authorize the issuance of 
a patent on such location, the failure to legislate did not affect the 
right secured by the prior location and survey, and cannot aid a 
patent issued on a subsequent unauthorized location of the same 
land by another party. Id. 

4. Though the issuance of patent on the junior location was in 
violation of the constitution, the patent is voidable only. It may 
be cancelled and annulled: ist. At the suit of a party having a 
prior equitable title. 2d. The legal title vested by the patent may, 
in a proceeding in equity, be divested out of the patentee, and 
vested in the prior and better equitable right; but no one but he 
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PATENT — continued. 
who is connected with, or holds and claims under the prior equitable 
title, can impeach the patent issued on the junior location or resist 
a recovery of the land by the patentee, by reason of the superior 
equity of the prior locator. Id. 


PLEADING. See EsTaTES OF DECEDENTS, 6. JUDGMENT, 9. ME- 
CHANIC’S LIEN, 1. PRacTICE IN District Court, 4. SeEtT-OFF. 

1. In an action of trespass to try title, when the defendant claims 
title through a sheriff’s deed under judgment and execution against 
the plaintiff, the plaintiff is not required to deraign title beyond 
himself, as a common source, nor is he required to allege the com- 
mon source of title in order to introduce evidence of it. Stegall v. 
Huff, 193. 

2. To entitle one who performs labor for a contractor to the bene- 
fit of a lien, he must give notice of his claim in some way to the 
owner of the property before he has paid the contractor in full for 
the building or improvements which the contractor is employed to 
construct. A petition in such case which fails to allege this is bad. 
Sens v. Trentune, 218. 

3. A defendant in trespass to try title answered, denying that he 
was in possession, and after averring that he had sold and conveyed 
the land after the filing of the petition, but before service of cita- 
tion on him, and without knowledge that he was sued, asked that 
his vendee be made a party defendant. Held — 

1. The answer was properly disregarded by the court. 

2. The refusal to make the defendant’s vendee a party, even if 
he might properly have been made a party, was not an error of 
which the defendant could complain. Stewart v. Kemp, 248. 

4. See statement of case for a petition which sought a personal 
judgment and the enforcement of a lien, which, though it would 
have been regarded as defective on special demurrer, was good on 
general demurrer. Green v. Dallahan & Co., 281. 

5. It is not necessary to set forth in the petition the minute details 
of a contract on which suit is brought, to authorize its introduction 
in evidence. It is sufficient if it sets forth the contract according 
to its true and legal import and effect, asa whole. Wooters v. I. & 
G. N. R. R. Co., 294. 

6. When suit is brought on a contract, which on its face refers 
to a contingency, on the happening of which the defendant should 
be discharged from liability, it does not devolve on the plaintiff to 
anticipate the defense, by averring that the contingency had not 


happened; but if the defendant relies on it as a defense, he must . 


allege and prove that it did happen. Id. 

7. See statement of case for allegations in an answer ina suit on 
written contract, which, in the absence of an averment that the 
defendant was fraudulently induced to suppose that the written 
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PLEADING — continued. 
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contract contained stipulations not embraced in it, was held bad on 
demurrer. Id. 

8. An amendment which was filed to a pleading before the adop- 
tion of the present rules by the supreme court did not have the 
effect to withdraw the pleading amended, or to suppress or sup- 
plant any of its allegations, except in so far as the amendment 
effected that result by legal construction. H. & T. C. R. R. Co. 
v. Shafer, 641. 


PLEDGOR AND PLEDGEE. See ATTACHMENT, 5. 






POSSESSION. See ADVERSE POSSESSION. EVIDENCE, 1, 3. TRESPASS 














To Try TITLE, 6. 

1. The possession of the vendee under an executory contract may 
become so far adverse that he may acquire a title by limitation. 
Howard v. McKenzie, 171. 

2. The doctrine heretofore announced in favor of a pre-emptor, 
that after discovering that land purchased by him is vacant, he is 
not bound to surrender or abandon the possession, but may take 
steps to pre-empt it, extended so as to authorize the vendee to secure 
it by locating a certificate. Id. 


POST-NUPTIAL AGREEMENT. See HUSBAND AND WIFE, 2, 3. 






PRACTICE IN DISTRICT COURT. See CONTINUANCE. DEPOSITIONS, 
























1, 2,3. PARTIES, 9. 

1. When an instrument of writing is upon its face so ambiguous 
as to forbid the court as a matter of law to declare its legal effect, 
its construction should be left to the jury as a matter of fact. 
Rodgers v. Kennard, 30. 

2. The court may in its discretion refuse to entertain an objection 
to a question propounded to a witness unless the ground of objec- 
tion be stated; but should a general objection be entertained, and 
correctly sustained, it would be no ground for reversal, no substan- 
tial error having been committed. Flanagan v. Womack, 45. 

3. A defendant whose place of residence was described in the pe- 
tition as being in adifferent county from that in which the suit was 
brought, filed his plea to the jurisdiction, and afterwards, at the 
same term, procured a continuance of the cause without asking 
the judgment of the court on his plea. At a subsequent term of 
the court the cause was tried without regard to the plea to the 
jurisdiction. Held — 

1, That there was no error. 

2. That affirming on this point the decision of the court be- 
low, it is not intended to pass on the question of venue in suits on 
administrators’ bonds. Peveler v. Peveler, 53. 
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4, Suit was brought on appellant’s bond, made by reference a part 
of the amended original petition, marked ‘‘ Ex. A. herewith filed.” 
The file mark of the amended petition was November 7, 1878. In 
the transcript the copy of a bond is found in all respects answering 
the description of the one sued on except the file mark, which was 
September 14, 1878, the date stated by appellant in his brief as the 
date when the original petition was filed, the same having been 
omitted from the transcript. The tenor and effect of the bond was 
not set forth in the petition in terms. Held — 

1. The bond appearing in the record must be treated as the ex- 
hibit referred to in the amended petition. 

2. Though the petition was defective in failing to allege the 
tenor and effect of the bond, it was sufficient to allow of its ad- 
mission in evidence, there being no special exception raising the 
question of its sufficiency relied on at the trial. Id. 

5. When suit is brought upon an administrator's bond, executed 
on the day when the inventory and appraisement were filed, which 
is in the amount required by law, and which from the date of its 
execution remained in official custody, the burthen of proving that 
it has been altered as to its amount is upon the defendants. Jd. 

6. Where the plaintiff in an action dies, an alleged assignee can- 
not, over the objection of the defendant, come in and prosecute the 
suit, until the legal representatives or heirs of the deceased have 
had an opportunity to admit or contest his right. If, however, the 
defendant acquiesces in such a procedure, he may be precluded from 
subsequently objecting. Howard v. McKenzie, 171. 

7. Moore v. Rice, 51 Tex., 290, approved. Jd. 

8. The fact that a defendant asked to have the administratrix of 
a deceased plaintiff made a party, and also that a third party claim- 
ing an interest be also made a party plaintiff, will not preclude him 
from objecting in time to the action of the court in permitting the 
cause to proceed to judgment with such third party substituted for 
the administratrix. Id. 

9. A defendant asked that the administratrix of an estate claiim- 
ing an adverse interest, and who had succeeded a former adminis- 
trator who had been plaintiff, be made a plaintiff, and that scir 
facias issue to make a third party claiming the interest of the 
estate a plaintiff. The third party appeared and pleaded, claimin, 
the interest of the estate; the administratrix did not appear. The 
third party procured a change of venue, and two years afterwards, 
for the first time, the defendant, on the eve of trial, objected to 
proceeding with the cause, on account of the fact that the adminis- 
tratrix had not been madea party. Held, that the objection came 
too late. Id. 

10. A purchaser of land, after his vendor had prepared a petition 
in a suit to recover it, but before the filing of the petition, is not a 
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PRACTICE IN DISTRICT COURT —continued. 
purchaser pendente lite; he cannot make himself a party plaintiff 
in the suit on the death of his vendor until the heirs or legal repre- 
sentatives of the original plaintiff are first made parties. Id. 

11. In an action of trespass to try title, when the defendant claims 
title through a sheriff's deed under judgment and execution against 
the plaintiff, the plaintiff is not required to deraign title beyond 
himself, as a common source, nor is he required to allege the com- 
mon source of title in order to introduce evidence of it. Stegall v. 
Huff, 193. 

12. The rule that an application for continuance will not b2 
regarded when made by a defendant who has interposed no defense 
except a general denial, is limited to cases in which the general de- 
nial constitutes no defense. Where, under a general denial, the 
defendant would be allowed to introduce rebutting evidence, it is 
sufficient to authorize the consideration of an application for con- 
tinuance. Texas Transportation Co. v. Hyatt, 213. 

13. It is not the general rule, that, on a first application for con- 
tinuance, the application must show that the fees of the’ absent 
witnesses have been tendered. Id. 

14. The fact that the names of the securities to an appeal bond, 
given to remove a cause from the county to the district court under 
act of August 9, 1876, did not appear in the body of the bond, or 
that the principals did not sign the same, would not render it in- 
valid. San Roman v. Watson, 254. 

15. See statement of case for a petition which sought a personal 
judgment and the enforcement of a lien, which, though it would 
have been regarded as defective on special demurrer, was good on 
general demurrer. Green v. Dallahan, 281. 

16. See statement of case for motion to substitute a judgment 
which had been destroyed, held sufficient under the act of April 
14, 1874. Craddock v. Scarborough, 346. 

17. A motion to substitute a destroyed judgment of the district 
court alleged that it was affirmed in the supreme court against 
the judgment debtors and their sureties; held error to substitute 
the judgment against the sureties on the appeal bond, they not hav- 
ing been cited to answer, and no judgment against them being 
prayed for. Id. 

18. See opinion for application of the maxim, ‘‘ De minimis non 
curat lex.” Id. 

19. An injunction bond, instead of being executed for double the 
amount of the monied judgment, the collection of which was en- 
joined, was executed for a smaller amount than the judgment. On 
dissolution of the injunction, judgment was rendered against the 
plaintiff and his securities for so much of the principal debt as was 
covered by the bond. Held— 

1. The plaintiff and his securities could not complain, since they 
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would have been liable to a judgment for the full amount of the 

debt enjoined, had a proper bond been executed. Jiiller v. 

Clements, 351. 

20. A state court does not lose its jurisdiction of the person of a 
defendant on account of his being adjudicated a bankrupt, nor will 
it take notice of proceedings in bankruptcy in a federal court, 
unless properly presented in such way that they may be judicially 
acted on. Id. 

21. Suit was brought against the husband and wife jointly on 
two notes; one executed by the wife before marriage, the other 
by the husband alone. With no suggestion of the death of the 
wife, scire facias was issued by the clerk to make her legal repre- 
sentatives parties; the cause proceeded to trial, and judgment was 
rendered against the husband alone, with execution authorized 
against the estate of his ‘‘deceased” wife in the hands of the hus- 
band. Held — 

1. The judgment against the separate property of the wife in 
the hands of the husband was error. 

2. The fact that the record disclosed that scire facias had been 
issued and served on certain parties, as being the heirs of the de- 
ceased wife, did not bring them vefore the court, unless based on 
a suggestion of record of the wife’s death. 

8. Price v. Wiley, 19 Tex., approved. 

4. The husband was not liable for the debt of the wife con- 
tracted before marriage. Siese v. Malsch, 355. 

22. A citizen of the county in which a suit was pending was sub- 
poenaed as a witness in the cause; before trial he removed from the 
county, and his deposition was taken. He then removed back to 
the county, and attended court from term to term until trial of the 
cause, claiming his fees for attendance as a witness. Held, that 
his fees for attendance as a witness were properly allowed. All- 
bright v. Corley, 372. 

23. Parties are chargeable with notice of the materiality of each 
jink in their chain of title, and the trial of a cause will not be post- 
poned to procure absent testimony of that character, unless due 
diligence has been used to procure it. McFaddin v. Preston, 403. 

24. If a party to a civil suit fails to demand a jury on the first 
day during the term on which the docket is called for the purpose 
of granting applications for juries, he cannot, as a matter of right, 
afterwards demand that his case shall be tried by a jury. Id. 

25. A mere interest in the question involved in a suit pending, 
there being no actual interest in the subject matter of litigation, 
does not disqualify a judge from sitting on the trial of a cause, 
under art. V, sec. 11 of the constitution. Jd, 

26. Under article 2257 of the Revised Civil Statutes, the necessity 
of proving a deed offered in evidence as at common law, can only 
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be obviated by first having it recorded in the office of the clerk of 
the proper county after being proven or acknowledged in the man- 
ner provided by law, and then filed among the papers of the cause 
and three days’ notice given to the opposing party, etc. The notice 
of an intention to use the deed in evidence, given before its regis- 
tration, is not sufficient. Id. 

27. Though a formal judgment should be rendered in the 
district court on the disclaimer of a party defendant, as to 
such defendant, yet if the cause proceeds to trial and judgment 
without further notice of the defendant who disclaims, the supreme 
court will, on appeal, regard the action as having been dismissed as 
to him, notwithstanding the failure of the record to show the fact. 
Gullett v. O'Connor, 408, 

28. When an original petition, in which a creditor seeks a 
foreclosure of a vendor's lien on land, contains a general description 
of the same, but is deficient in certainty, a copy of which is served 
on the defendant, the plaintiff may file an amended petition contain- 
ing a more specific description of the land without having the defend- 
ant served with a copy thereof. Lewis v. Dennis, 487. 

29. In a suit on a promissory note, which declares the exist- 
ence of a lien on land for its payment, if the defendant fails 
to answer, and no jury is demanded by the plaintiff, it is the duty 
of the clerk to calculate the amount due, and judgment may be 
rendered, and an order of sale issued, on no other evidence than the 
note sued on. Id. 

30. When judgment is rendered against the principal in a note, 
and also against an indorser, on a petition which asks execution 
against the indorser only, in the alternative, it is error to render 
judgment directing execution against the property of both, jointly. 
Id. 

31. When judgment is rendéred foreclosing a lien on an undi- 
vided interest in land, situate in several counties, the proper prac- 
tice is to direct the order of sale to the sheriff of neither county as 
such, but toa commissioner appointed to sell. Jd. 

32. When a judgment of the district court is affirmed by the su- 
preme court, and the mandate filed with the district clerk, no 
further order is required to authorize the district clerk to issue 
execution thereon. Lemmel v. Pauska, 505. 


PRACTICE IN SUPREME COURT. See AMENDMENT, 1. JUDGMENT, 




















9. PLEADING, 1. REHEARING, 1, 5. 
1. See case for facts improperly excluded on the trial, but of 
such a character as not to authorize a reversal of the judgment. 
Flanagan v. Womack, 45. 
2. The court may in its discretion refuse to entertain an objection 
to aquestion propounded to a witness unless the ground of objection 
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be stated; but should a general objection be entertained, and cor- 
rectly sustained, it would be no ground for reversal, no substan- 
tial error having been committed. Id. 

3. Anassignment of errors, which alleges error ‘‘in overruling 
plaintiff's motion for a new trial for the eleven reasons therein con- 
tained,” is too general to require the court to pass upon it. Id. 

4. The legal effect of a judgment in the supreme court, which pro- 
vides that ‘‘appellants recover of appellee all costs in this behalf 
expended,” is a recovery of judgment for all costs of appeal in both 
the supreme and district courts. Under such a judgment execu- 
tion issues from the supreme court for costs of appeal incurred in 
that court, while the costs of the transcript and all other costs of 
appeal are collected under execution issuing from the district court. 
Bonner v. Wiggins, 149. 

5. A motion for rehearing in the supreme court, if one of several 
opposing parties to the proceeding is not represented by counsel, 
should state the name and residence of the party, that a copy of 
the motion may be served on him; and in such case, where no service 
is sought or obtained, the motion will not be entertained. Howard 
v. McKenzie, 171. 

6. When there is sufficient competent evidence to sustain the 
judgment of the district court, in a cause tried without the in- 
tervention of a jury, the judgment will not be reversed on account 
of the erroneous admission of evidence. Clayton v. McKinnon, 
206. 

7. When on an inspection of the record it appears that the error 
committed by the district court consisted in enforcing a vendor's 
lien for the payment of debt, on a larger interest in land than that 
to which the lien rightfully attached, and the record discloses the 
specific interest that is subject to the lien, the judgment will be re- 
versed and reformed in the supreme court so as to enforce the lien, 
on the interest subject to it. Peel v. Gary, 253. 

8. The discharge in bankruptcy of an appellant, pending the ap- 
peal in the supreme court of this state of a cause appealed by him, 
does not entitle him to its dismissal nor prevent an adjudication 
thereof. Burnett v. Waddell, 273. 

9. The doctrine in Hickcok v. Bell, 46 Tex., 610, reaffirmed. Jd. 

10. The jurisdiction, organization and modes of procedure of 
the supreme court are not adapted to the introduction of original 
pleas therein. Id. 

11. When, in an action on account, the charge of the court im- 
properly limits the amount of recovery to a specified amount, the 
judgment will be reversed, unless on a consideration of the evidence 
it should manifestly appear that a verdict for a different amount 
than that found would have been so clearly erroneous that it 
should have been set aside. Id. 
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12. See opinion for assignment of errors too general to invoke 
the consideration of the supreme court. Green v. Dallahan & Co., 
281. 

13. No affirmance on certificate without reference to the merits 
can be had, unless the citation in error showing the date of the 
filing of the petition in error, the names of the parties according to 
such petition, the description of the judgment as therein given, 
and that the writ of error and supersedeas, if any have been granted, 
has been served. McGuire v. Newbill, 317. 

14. Acitationin error which undertakes to describe the judgment 
by mentioning nine hundred acres of land as the subject of it, and 
which refers to a copy of petition accompanying it for specific 
description, is not sufficient. Id. 

15. A compliance with the statute in the essential requisites of a 
citation in error may be waived by the defendant in error; but to 
entitle the defendant in error to an affirmance on certificate with- 
out reference to the merits, such waiver must be made in time to 
enable the plaintiff in error to file the transcript in the supreme 
court in the period required by law. Id. 

16. When the court adjudges the cost of a motion to retax 
costs against the party who files it, and who on his motion for re- 
hearing did not except to the action of the court adjudging the cost 
of the motion against him, it is too late to raise the question on 
error in the supreme court. Allbright v. Corley, 372. 

17. A charge of the court will not be considered on appeal unless 
there be a statement of facts in the record, except in a case 
where the pleadings contain matter which shows the charge to be 
necessarily erroneous. Pfeuffer v. Maltby, 454. 

18. An assignment of error embracing in general terms all the 
charges and instructions given by the court, is too general, and will 
not be considered. H. & T. C. R. R. Co. v. Shafer, 641. 


PRE-EMPTOR. 

1. In May, 1873, a plaintiff had settled on unappropriated 
public domain, and made improvements; in June, 1873, he left 
his furniture and stock in charge of the defendant, and remained 
absent until January, 1874, declaring to him when he left, that he 
would pre-empt the land if it was vacant. In December, 1873, the 
defendant pre-empted the land for himself. In July, 1874, the 
plaintiff attempted to pre-empt, and demanded a survey, which was 
refused. Ina suit to compel a survey, and against the defendant 
in possession for damages, held — 

1. The plaintiff had until May 26, 1874, to make application for 
the land as a homestead, have it surveyed, and the field notes re- 
turned, and during that period no one could interfere with him 

e by file or location. 
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PRE-EMPTOR — continued. 

2. After May 26, 1874, the plaintiff having taken no steps to pre- 
empt the land, it was subject to be appropriated by another. 

8. The ignorance of plaintiff as to whether the land was vacant 
could not alter his rights. 

4. Though the defendant's file and survey in December, 1873, as 
against plaintiff, was of no avail, yet, after the expiration of the 
time when plaintiff could have acquired title, there was no 
necessity for a resurvey. 

5. As between the government and all others except the plaint- 
iff, the file and survey of defendant of December, 1873, separated 
the land from the public domain. 

6. The plaintiff by his laches lost the right to question the file 
and survey of defendant. Young v. O'Neal, 544. 

2. This case distinguished from Thornton v. Murray, 50 Tex., 
168. Id. 


PRESUMPTION. See DiscLaimer. GRANT, 4. HUSBAND AND WIFE, 
1, LOCATION AND SuRVEY, 6. PaTENT, 4. PRACTICE IN DISTRICT 
CouRT, 4. 

1. The record in a suit in debt on a promissory note disclosed the 
beginning of the action in the county court, and its termination by 
a judgment in the district court, but revealed no cause for the trans- 
fer of jurisdiction. The debt claimed to be due was on a promis- 
sory note for $328.95, less credits indorsed. Held, that if the suit 
was properly cognizable in the district court, it was only in the ex- 

eercise of some special jurisdiction, in favor of which no presump- 
tion must be indulged. Bruhn v. National Bank, 152. 

2. Suit for partition was brought in the probate court in 1868, 
praying for citation against ‘‘ A. B., guardian of C. D.;” the decree 
rendered in the cause recited that ‘‘C. D. appeared by his guard- 
ian,” and the partition made, directed that ‘‘ A. B. have and recover 
for the benefit of C. D.,” etc. On objection that it did not appear 
from the proceedings that A. B. was in fact the guardian of C. D., 
and if his guardian, that his appearance in the suit for partition 
was not shown, held — 

1. It will be presumed from the proceedings in the cause that 

the court had satisfactory evidence of the guardianship of A. B. 

2. It will be presumed that the guardian appeared either in per- 

son or by attorney. Clayton v. McKinnon, 206. 


PRINCIPAL AND SURETY. See ApreaL Bonp, 1. PRACTICE IN 
DISTRICT CouRT, 17. 


PROBATE MATTERS. See ADMINISTRATION. COLLATERAL PROCEED 
ING, 4. ESTATES OF DECEDENTS. 

1. When a probate court has opened jurisdiction in a matter of 

administration, under proceeding apparently regular, the presump- 
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PROBATE MATTERS — continued. 
tion that its jurisdiction properly attached is conclusive on a collat- 
eral attack. Murchison v. White, 78. 

2. Suit for partition was brought in the probate court in 1868, 
praying for citation against ‘‘ A. B., guardian of C. D.;” the decree 
rendered in the cause recited that ‘‘C. D. appeared by his guard- 
ian,” and the partition made, directed that *‘ A. B. have and recover 
for the benefit of C. D.,” etc. On objection that it did not appear 
from the proceedings that A. B. was in fact the guardian of C. D., 
and if his guardian, that his appearance in the suit for partition 
was not shown, held — 

1. It will be presumed from the proceedings in the cause that 

the court had satisfactory evidence of the guardianship of A. B. 

2. It will be presumed that the guardian appeared either in per- 

son or by attorney. Clayton v. McKinnon, 206. 

PROMISSORY NOTE. See Action, 3. EQUITABLE TITLE, 4. 

1. The blank indorsement of a purchase money note, or its trans- 
fer by delivery when made payable to bearer, passes to the owner 
thereof the vendor’s lien which secures it. De Bruhl v. Maas, 464. 

2. Part payment by a principal of a note, secured by trust 
deed, when the payment is made on a verbal promise to extend 
time of payment on the amount remaining, with no new, independ- 
ent consideration to support the promise, cannot operate as a release 
or waiver of right against sureties on the note or to enforce pay- 
ment by foreclosing the lien created by the trust deed. Andrevs 
v. Hagadon, 571. 

PROTEST. See DurREss, 1. 

PROTOCOL. See CONSTRUCTION. GRANT, 4. 
PUBLICATION. See CITIES AND Towns, 7. SERVICE. 
PUBLIC CHARITY. See CHURCHES. CORPORATIONS, 2, 


PUBLIC OFFICE. 

1. At a general election in 1880, an assessor of taxes was elected, 
who failed to qualify within the time prescribed by law, and who 
then presented to the commissioners’ court his resignation, which 
was accepted. Another assessor was then appointed by that tri- 
bunal, who accepted and qualified. In a contest between the ap- 
pointee and the old incumbent under a former election, involving 
the right to the office, held — 

1. The election, failure to qualify, resignation of the newly 
elected officer, and the appointment of one as his successor who 
qualified, ended the term of the old incumbent under a former 
election. 

2. The giving of the official bond was not acondition precedent 
to the title to the office divested by the election, but the failure to 
give it operated asa defeasance, which was a sufficient ground for 
a judicial declaration of forfeiture. The State v. Cocke, 482, 
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PUBLIC POLICY. 

1, Although a contract of partnership may be illegal, it does not 
follow that it is illegal or immoral for the parties to it, to fairly ad- 
just the profits and losses that have resulted from it. Pfeuffer v. 
Maltby, 454. 

2. After a partnership confessedly against public policy has been 
carried out, and money contributed by one of the parties has passed 
into other forms, a partner in whose hands the profits are, after the 
results of the partnership enterprise are completed, cannot refuse 
to account for and divide on the ground of the illegal character of 
the original contract. Id. 


PUNITORY DAMAGES. See EXEMPLARY DAMAGES. VINDICTIVE 
DAMAGES. 


PURCHASER. See ADMINISTRATOR’S SALE, 1. Description 3. Eout- 
TABLE TITLE, 2. INNOCENT PURCHASER. NOTICE, 1. TRESPASS TO 
TRY TITLE, 6. VENDOR AND VENDEE. 

1. Land paid for with community property was conveyed to the 
wife, and the amount paid was by the husband credited on an account 
due by him to the wifa for her separate means, which had been ap- 
propriated by him. The intention was to make the land the separate 
property of the wife, but the deed contained no such recital. Ina 
suit for the land between the wife and the purchaser of the same 
under execution, in whose favor a judgment had been rendered 
against the husband, without other notice of the wife’s separate 
estate in the land than such as the deed to her imported, held — 

1. The fact that the deed was made to the wife did not consti- 
tute notice that it was her separate property. 

2. Such a deed cannot have engrafted on it a trust not expressed 
on its face, to the detriment of an innocent purchaser. 

3. The rights of the judgment creditor were so fixed by his 
judgment lien as to support the title derived through subsequent 
sale under execution, and this, though the judgment creditor was 
himself the purchaser, and credited the amount of his bid on the 
execution. Wallace v. Campbell, 87. 

2. Cooke v. Bremond, 27 Tex., 457; Kirk v. Navigation Co., 49 
Tex., 215; Grace v. Wade, 45 Tex., 522, approved. Id. 

3. A judgment creditor who purchases at execution sale, and has 
the amount of his bid credited on the execution, may be considered 
a bona fide purchaser; to hold otherwise might often result in the 
sacrifice of the property and loss of the debt, to the detriment of 
both debtor and creditor. Id. 

4. The wife, who, with her giusband, joins in a trust deed with 
one in whom the legal title is vested, conveying property then occu- 
pied by her under equitable right as a homestead, cannot assert her 
equitable title as against the purchaser at trust sale, who had no 
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notice of her equitable claim; by joining in the trust deed she admits 
in effect that the ownership of the property is in the holder of the 
legal title. Pepper v. Smith, 115. 

5. A purchaser of land after his vendor had prepared a petition 
in a suit to recover it, but before the filing of the petition, is not a 
purchaser pendente lite; he cannot make himself a party plaintiff 
in the suit on the death of his vendor until the heirs or legal repre- 
sentatives of the original plaintiff are first made parties. Howard 
v. McKenzie, 171. 

6. A purchaser at a judicial sale is chargeable with notice whether 
the court had jurisdiction to pronounce the judgment under which 
the sale was made. Stegall v. Huff, 193. 

7. An appeal bond given to remove a cause to the supreme court, 
and conditioned as required by art. 1493, Pasch. Dig., operates a 
suspension of the power to sell under the judgment of the district 
court pending appeal, and one who purchases pending such appeal 
acquires no title. Burns v. Ledbetter, 374. 

8. When a judgment is valid, but an execution or sale thereunder 
is invalid, the purchaser will be entitled ordinarily to hold the 
property until he is reimbursed the amount paid by him, when 
he is not a party to the judgment, has been guilty of no fraud in 
the purchase, and the money paid by him has been applied to the 
judgment. Id. 

9. When, however, the purchaser was attorney for the plaintiff 
in the judgment, and the money paid by him at execution sale liqui- 
dated but a portion of the judgment, he is not entitled to retain 
possession of the property until reimbursed, but is subrogated to 
the lien of the original judgment on the property purchased for the 
amount paid on that judgment, less the value of the use and occu- 
pation during the time he held possession of the property. Id. 

10. A. sold land to B., taking his notes for purchase money, but 
executing a deed which recited the payment of a full consideration. 
After the notes were barred by limitation, B. executed other notes 
for like amounts, on which suit was brought to subject the land 
to their payment, against a purchaser at execution sale, under a 
judgment against B., obtained after the making of the new notes. 
B. had been in possession from the date of his purchase, and the pur- 
chaser at execution sale had no notice of aclaim for unpaid purchase 
money. Held— 

1. The sheriff's deed vested the legal title to the land in the 
purchaser at execution sale. 

2. The holder of the new notes had no such equity as would 
defeat the legal title obtained by purchase at execution sale. Ar- 

ledge v. Hail & Co., 398. 


PURCHASER FOR VALUE. See INNOCENT PURCHASER. 
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PURCHASER PENDENTE LITE. See Partizs, 10, 


QUERE. See ADMINISTRATOR’S SALE, 3. 

1. Whether, if the tax-payer should show that in the proper 
time and way he demanded, and was refused by a board of equali- 
zation, permission to be heard, and to adduce evidence that their 
valuation was excessive, the courts would grant relief, quere ? 
I. & G. N. R. R. Co. v. Smith County, 1. 

2. Whether a purchaser of land at tax sale, whose title is invalid, 
but who neither knew, nor by proper diligence could have known, 
when he purchased, the invalidity of his deed, is entitled to have 
refunded to him taxes which were a charge upon the land before 
the entering of a decree cancelling the tax deéd, quere. Stewart v. 
Kemp, 248. 


QUIT-CLAIM DEED. 
1. A party claiming land under a quit-claim deed cannot defend 
as a bona fide purchaser. Milam County v. Bateman, 153. 





RAILWAY COMPANY. 

1. Pending a suit begun by appellee against the Waco & N. W. 
Railway Company, July 16, 1870, the Houston & Texas C. R. R. 
Co. entered into a contract with the former road to aid in its 
construction. For a debt thus contracted the Waco & N,. W. R. R. 
Co. was sold under a deed of trust given to the Houston & T. C. R. 
R., and the latter road, at the sale in February, 1873, became the 
purchaser of the property and franchises of the Waco &N. W. R. 
R. Afterwards, in May, 1873, an act of the legislature was passed 
for the merger of the two roads, making the sold-out road a part 
of the purchasing road. Afterwards, in January, 1877, the Hous- 
ton & T. C. R. R. was made a party defendant, charging that the 
contract between the roads was illegal, fraudulent and ultra vires, 
and seeking to make the purchasing road liable for the debts of the 
Waco & N. W. R.R. Held— 

1. Ordinarily, a consolidated corporation, for the purpose of 
answering for the liabilities of the old corporations, is deemed the 
same as each of its constituents, and may be sued under its new 
name for their debts as if no change had been made in the name 
or organization of the original corporation; but this rule is 
restricted to voluntary consolidations. 

2. The foundation of the liability of a consolidated corporation 
for the debts and liabilities of the constituent corporations must 
rest on agreement, either express or implied. 

3. The act of merger was not passed by the legislature, or ac- 
cepted in contemplation of an agreement between the companies, 
but because the trust sale had divested the Waco & N. W. R. R. 
Co. of all its property and franchises, and that the purchaser, be- 
ing a corporation, needed for that reason only, legislative sanction 
to authorize it to operate the road. 

VoL. LIV— 47 
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RAILWAY COMPANY — continued. 


4. If the Houston & T. C. R. R. Co. exceeded its powers in ac- 
quiring the property, it was a consummated transaction and could 
be impeached, if at all, for that reason, by the state alone. 

5. The purchasing road by its contract assumed only the liabili- 
ties created by the Waco & N. W. R. R. in the construction of its 
road after its first contract was made with the Houston & T. C. 
R. R. Co. 

6. That the act of merger did not affect the rights of either 
stockholders or creditors. 

7. That by accepting the conditions of the act of consolidation, 

the Houston & T. C. R. R. Co. did not subject itself to pay the 
liabilities of tlie sold-out road. H. & T. C. R. R. Co. v. Shirley, 
125, 
2. A railway company is not liable under the statute for interest 
on the value of stock or cattle killed by their locomotives or cars. 
The value of the stock killed or injured at the time of the killing i$ 
the measure of damages under the statute. R.S., art. 4245. H.& 
T. C. R. R. Co. v. Muldrow, 233. 

3. A railway company obligated itself to locate its depot at the 
nearest practicable point within one mile of the court house. 
Held — 

1. The word practicabie was not used in the contract as syn- 
onymous with possible. 

2. The road was only bound to locate its depot at the nearest 
pojnt within one mile of the court house, at which it could be 
done at a reasonable and ordinary cost, with reference to all the 
circumstances under which it was to be done, and in view of 
the objects and purposes inducing the contract. Wooters v. I. 
& G. N. R. R. Co., 294. 

4. In a suit for damages against a railway company by a 
mother for killing her minor son, whilst in its employment asa 
brakeman, the court excluded her testimony to the effect that she 
remonstrated with the son about his acting as brakeman, and also 
her answer to a question asking her what she said on that subject. 
Held — 

1. The mother having already testified that she had not at any 
time consented to his employment, what she said to him would 
have been immaterial as to the fact of consent, and inadmissible 
to charge the company with notice of her objection, because not 
made in the presence or with the knowledge of any of its oflicers. 

2. If the issue had extended to her entire conduct during the 
employment, and the inference reasonably drawn therefrom, 

the fact of her remonstrance with the son, and the manner thereof, 
would have been proper as explanatory of her conduct. Hamii- 
tonv. G. H. &S. A. Ry Co., 556. 

5. A railway company contracted with a boy fifteen years old for 
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his services as brakeman on its railway without the consent of the 
mother, his only living parent. Held — 

1. The employment was a wrong done the mother. 

2. Unless the boy had sufficient discretion to comprehend and 
guard against the damages of the employment, when fully ex- 
plained to him, as they should have been, the contract with him 
would not place him in the position of an employee or precluded 
a recovery for injuries suffered from the negligence of co 
employees. 

3. Though a minor may be of sufficient age and discretion to 
justify his employment as a brakeman, whether he could be thus 
properly employed or not, is a question for the jury. Id. 

6. See statement and opinion for facts which did not justify a 
charge of the court in regard to the employment of a minor as a 
brakeman on arailway. Id. 

7. If one who enters upon the track of a railway when no 
train is in sight, should, from providential cause, become inscnsible 
while there, and in that condition be run over and injured by a 
train while lying in open view, the company would be liable in 
damages on account of that negligence on the part of its agents 
in not discovering the helpless man, which was the proximate 
cause of theinjury. H. &T. C. R. R. Co. v. Sympkins, 615. 

8. The doctrine that a railway company owes no duty to one un- 
lawfully on its track, and is not liable in damages for injury to such 
an one, unless wantonly indicted, discussed and disapproved. Jd. 

9. A reasonable look-out, varying according to the danger and 
all the surrounding circumstances, is a duty always devolving on 
those in charge of a railway train in motion. Id. 

10. Railway companies are bound to exercise their dangerous 
business with due care to avoid injury to others, and when they 
fail to do so, they are liable in damages for injury resultin’s even to 
a trespasser who has not been guilty of contributory negli- 
gence. Id. 

11. One who, while helpless from drunkenness, is run over and in- 
jured by a passing railway train, is guilty of contributory negl- 
gence, which constitutes a bar to his action for damages, unless his 
injuries were wantonly or willfully inflicted. Id. 

12. If the proximate cause of injury to one run over and maimed 
by a railway train is the negligence of the engineer in charge, and 
the party injured is prevented by a providential dispensation from 
the use of his faculties at the time of the injury, the fact that 
prior to the time of the injury, when no train was in view, and 
before being providentially disabled, the injured party placed him- 
self wrongfully on the track of the road, would not constitui 
such contributory negligence as would prevent a recovery. Jd. 
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REDEMPTION OF LAND SOLD FOR TAXES. 

1. A tender to the purchaser at tax sale, under the 3d section of 
act of June 2, 1873, concerning taxes, the full’ amount of the pur- 
chase money paid for land at such sale, within twelve months, with 
one year’s interest on the same, at the rate of twenty-five per cent. 
per annum, worked ipso facto an immediate redemption of the 
land by the original owner, and left the purchaser at tax sale with- 
out title. Burns.v. Ledbetter, 374. 


REGISTRATION. 

1. Though possession of land for five years under a deed ‘‘ or deeds 
duly registered,” must be shown to successfully defend under the 
plea of five years’ limitation, it is not essential that the deed thus 
registered should have been correctly copied in every particular by 
the recording clerk. If it is copied with sufficient accuracy to 
enable persons examining the record to see that the record and the 
deed are for the same land, it is sufficient. Woodson v. Allen, 551. 


REHEARING. 

1. A motion for rehearing in the supreme court, if one of several 
opposing parties to the proceeding is not represented by counsel, 
should state the name and residence of the party, that a copy of 
the motion may be served on him; and in such case, where no ser- 
vice is sought or obtained, the motion will not be entertained. 
Howard v. McKenzie, 171. 


RELEASE. See Promissory NOTE, 2. 
REMOVAL OF CLOUD FROM TITLE. See Durgss, 1. 
REPEAL OF STATUTE. See STATUTES CONSTRUED, 34, 35. 


RES GEST. 

1. In a suit against a railway company for injury, which the 
plaintiff alleged he had received while a passenger, from the 
negligent and wrongful management of its train, his expressions 
indicating pain uttered after the alleged injury are admissible in 
evidence as part of the res geste. Whether his suffering was real 
or feigned was a question forthe jury. H. & T. C. R. R. Co. v. 
Shafer, 641. 


RESULTING TRUSTS. See MortGaae, 5, 6. 

1. No resulting trust exists in favor of one who pays the purchase 
money for land by way of loan to another, when the conveyance is 
executed, not to the lender, but the borrower. Boehl v. Wadgy- 
mar, 5389. 

2. Resulting trusts are not created by agreement; they arise alone 
from the acts of parties, Jd. 

3. See statement of case for an agreement to execute a mortgage 
which could not be enforced. Id. 
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RETURN OF FIELD NOTES. 

1. The failure of Milam county to have the field notes of the su» 
veys of its school lands recorded in the office of the county clerk, 
and returned to the general land office by the 81st day of August, 
1853, did not defeat its title to the county school lands. Milam 
County v. Bateman, 153. 

2. Fannin County v. Riddle, 51 Tex., 360, and Henderson v. Shook, 
51 Tex., 370, approved. Td. 


RULES OF COURT. See AMENDMENT, 1. PLEADING, 8. 


SALARY. 

1. As a result of the change of a city charter, the assessor and 
collector of taxes for the city retained his office for three months 
beyond the period of one year, for which he was elected. During 
the three months he collected $58,678.63, and the by-laws allowed 
him four per cent. on the amount collected during the term of his 
office; ‘‘ provided, the aggregate amount of his commissions shall 
not exceed $4,000 per annum, and in no case shall he withhold 
for any one month an amount exceeding the average per month of 
his aggregate commissions.” Held — 

1. The amount of compensation to which the officer was entitled 
for each of the three months during which his term was pro- 
tracted by the change of the charter, could not exceed the max- 
imum monthly payment which he could have received under the 
by-laws, and this could not exceed one-twelfth of the $4,000 per 
annum, to which his compensation was limited. Beavens v. Mayor 
of Houston, 277. 


SCHOOL LANDS. See Country ScHooL LANDs. 


SCHOOL TAX. 

1. Though the tax authorized by act of the 15th legislature (ch. 80, 
pp. 89, 90) to pay indebtedness to teachers, was one on school dis- 
tricts separately, and not on counties, yet where a tax of one 
sixth of one per cent. was levied on the entire county, and that 
was the amount due from each school district after comparing 
the indebtedness of the district with the amount of its taxable 
property, the tax, though irregular, was sustained. T. & P. R. R. 
Co. v. Harrison County, 119. 


SCIRE FACIAS. See Practice in District Court, 21. 


BEPARATE ACKNOWLEDGMENT. 

1. A willing mind on the part of the wife is requisite to the 
validity of a deed made by her. To avoid the deed of the wife on 
account of threats of the husband, it is not necessary that they 
should put the wife in fear of physical injury. If he threatens an 
abandonment of her if she refuses to sign a deed conveying the 
homestead, and she, having reasonable apprehension that he would 
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SEPARATE ACKNOWLEDGMENT — continued. 
carry out his threat, signs the deed, this will be sufficient to avoid 
it. Kocourek v. Marak, 201. 
2. Tarpley v. Tarpley, 10 Minn., 458, approved. Jd. 
8. See statement of case for facts sufficient to avoid a deed pur- 
porting to convey the homestead, signed by the wife. Id. 


SEPARATE PROPERTY. See Community PROPERTY. HOMESTEAD. 


SERVICE. See EXECUTION SALP, 1, 2. Mrnor, 1, 2. 

1. An alias citation issued to a county before an amendment of 
the pleadings, alleging the residence of the defendant to be in that 
county, is valid, and when returned with proper service, the de- 
fendant is in default if he fails in proper time to answer. Baber v. 
Brown, 99. 

2. Distinguished from Ward v. Latimer, 2 Tex. Id. 

8. Under the statute in force in 1869, authorizing citation by pub- 
lication in a justice’s court (Pasch. Dig., art. 1190), a judgment by 
default, based on a citation by publication, made on an affidavit 
that the residence of the defendant was unknown to affiant, is void, 
that fact appearing upon the record, and may be attacked collat- 
erally. Stegall v. Huff, 193. 

4. Such service should be strictly construed. Id. 

5. A sale of land made under execution based on such a judgment 
could not divest title. The owner would not be bound to refund 
the purchase money paid before being entitled to recover in a suit 
against a purchaser in possession, nor could the purchaser sustain 
limitation of three years under his deed. Id. 

6. If, in a suit brought for divorce, service be obtained under 
the act of March 15, 1875 (R. S., 1230), the fact that a foreign gov- 
ernment might not regard a judgment based on such service as 
valid, furnishes no reason why the courts of Texas should not 
afford relief by assuming jurisdiction. Trevino v. Trevino, 261. 

7. When an original petition, in which a creditor seeks a fore- 
closure of a vendor’s lien on land, contains a generaf description of 
the same, but is deficient in certainty, a copy of which is served on 
the defendant, the plaintiff may file an amended petition containing 
a more specific description of the land without having the defend- 
ant served with a copy thereof. Lewis v. Dennis, 487. 

8. A judgment is voidable when rendered against a resident minor 
defendant who has no general guardian, and who has not been 
served personally with process, even though he is represented by a 
guardian ad litem. Wheeler v. Ahrenbeak, 535. 

9. The acceptance of service by a minor defendant is not equiva- 
lent to the personal service required by the statute to be made by 
the officer, and a judgment against the minor will be reversed on 
appeal or error, when this personal service has not been obtained, 


Id. 
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SET-OFF. 

1. Ina suit for the wrongful seizure under attachment of prop- 
erty exempt from forced sale, the defendant cannot plead in set-off 
the debt on which the attachment proceedings were based. Crad- 
dock v. Goodwin, 578. 


SHERIFF. See ACTION, 1 


SHERIFF'S DEED. See PurcHaser, 10. 

1, A sheriff's deed to land, based on an execution sale made after 
the return day of the execution, isa nullity. Mitchell v. Ireland, 
301. 

2. Hester v. Duprey, 46 Tex., 626, approved. Id. 

8. Such an irregularity, as a failure of the officer to call on the 
judgment debtor to point out property before levy, will not affect 
the title of a purchaser not connected with it. Donnebaum v. 
Tinsley, 362. 

4, Land was described in a levy and sheriff's deed as ‘‘a parcel of 
land containing one hundred acres, known as the Neill McLean 
homestead, situate about sixteen miles northwest from the town of 
Lockhart, and including the dwelling and outhouses and other im- 
provements,” reciting that it was the balance of the homestead tract 
left unconveyed. The Neill McLean place embraced in fact four 
hundred acres, none of which had been conveyed. Held — 

1. The deed from the sheriff was void, no specific land being 
sufficiently described. 

2. Distinguished from Wilson v. Smith, 50 Tex., 366. 

3. There were seventy-five acres of improved land on the tract, 
and if the transaction had been between individuals, the deed 
would have conveyed title to that improved land. 

4, In execution sales the authority of the officer is limited by 
the law from which it is derived, and land sold by him must be 
sufficiently designated. 

5. The sale being of an undesignated part of a larger tract, there 
being no means of distinguishing the portion sold, the sale was 
void. Wooters v. Arledge, 395. 

5. See statement for facts under which it was that a sheriff's deed 
and execution were not void, or so irregular as to be subject to at- 
tack in a collateral proceeding. Lemmel v. Pauska, 505 


SHERIFF’S SALE. See SHerirr’s DEED, 1. 





SIDEWALKS. See CITIES AND TOWNS. 

1. The city of Galveston had power to undertake the construc- 
tion of sidewalks on its general credit, but the lot owners would 
only be liable for the actual cost, which would only be the cash 
value of the bonds paid by the city for the work. City of Galveston 

v. Heard, 420. 
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SPECIAL GUARDIAN. 

1, Prior to the adoption of the Revised Civil Statutes, a suit in- 
stituted by next friend, for his mother, alleged to be non compos 
mentis, and minors, was not authorized. A special guardian for the 
minors should have been appointed, though the laws now in force 
omit this requirement. Abrahams v. Vollbaum, 226. 

2. An adult who is non compos mentis might be represented in a 
suit involving his interest prior to the adoption of the code, as in 
the case of a minor, by special guardian; it was competent for the 
court to satisfy itself of the mental condition of the party in 
interest, and being satisfied, to allow the suit to proceed, without 
formal inquest of lunacy being made. Id. 


STATEMENT OF FACTS. 

1. A charge of the court will not be considered on appeal unless 
there be a statement of facts in the record, except in a case where 
the pleadings contain matter which shows the charge to be neces- 
sarily erroneous. Pfeuffer v. Maltby, 454. 


STATUTE OF FRAUDS. 

1. See statement of case for an agreement between one furnish- 
ing materials and the owner of property to be improved, held not 
to be collateral to an agreement with the contractor, but an origi- 
nal agreement, and not of a character required to be in writing by 


the statute of frauds. Green v. Dallahan & Co., 281. 
STATUTE OF LIMITATIONS. See LimiraTion. 


STATUTES CONSTRUED. See Bint or Review. CITIES AND Towns. 
CHURCHES, 3. JURISDICTION, 6. MeasuRE OF DaMmaGeEs, 1. Par- 
TIES, 4. 

1, The provisions of the statute (Pasch. Dig., art. 1400) prohibiting 
administration upon the estates of members of the Georgia Battal- 
ion and other volunteers from foreign countries, to any other than 
the next of kin, did not apply to administration on the estates of 
those who fell in 1836, who at the time of their decease were citi- 
zens of Texas. Rodgers v. Kennard, 30. 

2. The act ‘to define the civil rights of aliens,” of February 13, 
1854, did not in express terms repeal section 9 of the act of March 
18, 1848, entitled ‘“‘An act to regulate descent and distribution of 
estates,” nor is the former act so directly and irreconcilably op- 
posed to section 9 of the act of 1848, as to repeal that section by 
implication. Hanrick v. Hanrick, 101. 

8. The act of February 13, 1854, was an affirmative and enlarging 
statute, which intended to give to aliens such rights and priv- 
ileges, in addition to those granted by section 9 of the act of 1848, 
as had been or should be given by the government to which the 
alien belonged, to citizens of the United States. 

4. When the government of the United Kingdom of Great Britain 
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STATUTES CONSTRUED — continued. 

and Ireland passed the act of 1870, to the extent that it conferred 
benefits on citizens of the United States, it was, by virtue of the 
provisions of our statute of 1854, immediately engrafted upon it, and 
became the law defining the rights of alien citizens of Great Britain 
and Ireland to real estate in Texas; section 9 of the act of 1848 was, 
as to such aliens, so far modified as to change their previous de- 
feasible estate thereby given, into an indefeasible estate. Id. 

5. The effect of the constitution of the republic, of the act of 
January 28, 1840, and the act of March 18, 1848, upon the subject of 
alienage, was to vest a defeasible title to real estate in Texas, in the 
alien children and heirs of a citizen of the United States who may 
have died intestate, leaving such property; such title was valid 
against individuals as well as against the state, not only for the 
period of nine years, but for such further time as might elapse 
until the state should, by proper proceedings, declare a forfeiture. 
Id. 

6. Cryer v. Andrews, 11 Tex., 170; Wardrup v. Jones, 23 Tex., 
489; Lee v. King, 21 Tex., 582; Osterman v. Baldwin, 6 Wall, 116, 
approved. Td. 

7. If the property was donated by the state for a specified 
object, the state may exercise such supervisory control as may 
be necessary to enforce a performance of the trust, but it cannot 
by legislation divert its use to other and different parties and pur- 
poses than those contemplated when it was originally granted. 
Milam County v. Bateman, 153. 

8. The statute has no power to take from a county, school land 
which it had acquired legally, and arbitrarily give it, as was at- 
tempted by the act of July 21, 1870, to private parties. Id. 

9. The act of July 21, 1870, under which the legislature attempted 
for the relief of settlers on Milam county school lands, to authorize 
the issuance of patents in violation of the law, as already decided 
by the supreme court, was judicial and not legislative, and was un- 
constitutional. Jd. 

10. It was not the design of the statute, authorizing the cancel- 
lation of a patent (Pasch. Dig., art. 4301), to give any effect to such 
cancellation if procured by any other than the owner of the land 
patented. Howard v. McKenzie, 171. 

11. Construing article 4811 of the Revised Civil Statutes, in con- 
nection with sections 4 and 5 of the Final Title of the Revised Civil 
Statutes, p. 718, a plaintiff was not precluded from his second 
action of trespass to try title, by a judgment rendered aft +r the 
code took effect, if rendered in a suit commenced before that time, 
Hall v. Wooters, 231. 

12. A bond given as an appeal bond from the county court to the 
district court, executed under the act of August 9, 1876, Which des- 
ignates the payee by inserting the name of the county judge, and 
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STATUTES CONSTRUED — continued. 





immediately following the words ‘‘ county judge,” formal in other 
respects, is in substantial compliance with the statute. San Roman 
v. Watson, 254. 

13. One to whom, as trustee, property of an estate has been turned 
over by the judgment of a court having jurisdiction, which judg- 
ment remains in force, is such a “‘ party interested,” in contempla- 
tion of the statute, as can contest an application for a grant of 
letters of administration de bonisnon. Id. 

14. Section 5 of the act to organize commissioners’ courts (Laws 
of 15th Leg., p. 52) does not embrace or refer to taxes to pay the in- 
terest and provide a sinking fund for bonded indebtedness, in- 
curred in aiding internal improvements, which were in truth levied 
at the time the bonds were issued. That act refers to and limits to 
twenty-five cents on the hundred dollars those taxes for the pay- 
ment of debts incurred prior to April 18, 1876, the levying of which 
is discretionary with the commissioners’ court. Dean v. Lufkin, 
265. 
15. The appeal bond required by art. 1639, Revised Civil Statutes, 
to be executed to appeal a cause from the judgment of a justice of 
the peace, is required to be executed in double the amount of 
the judgment for the debt only, exclusive of so much of the judg- 
ment as may relate to the cost. Galveston County v. Delaney, 280. 

16. The second section of the act of April 7, 1874, governing 
changes of venue, provides that on granting a change of venue 
**the cause shall be removed to some adjoining county, the court 
house of which is nearest the court house of the county in which 
the suit is pending,” etc. Held — 

1. The nearest court house, in the meaning of the statute, is not 
necessarily the one nearest by geometrical measurement, but may 
be the one most convenient of access, and nearest by the usual 
traveled route. ‘ 

2. The question as to which county is the nearest must be de- 
termined by the judge who orders the change of Venue, and cannot 
be reopened by the court to which the venue is changed. Shaw 
v. Cade, 307. 

17. This case distinguished from Rogers v. Watrous, 8 Tex., 63; 
Taylor v. Williams, 26 Tex., 583; and Murray v. Broughton, 46 Tex., 
851. Jd. 

18. A tax collector, who, under the law, has bid in land sold for 
taxes to the state, is not entitled under the act of 1876 (p. 259, sec. 
80) to retain in his settlement with the comptroller the same com- 
missions, penalties and costs to which he would have been entitled 
had the land been bid off by an individual. (See secs, 21, 22.) Dean 
v. The State, 313. 

19. When lands bid in at tax sale, for the state, shall have been 
redeemed by the owner, the previously unpaid fees and costs, and 
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which are included in the price of the redemption, would be held 
by the state for the benefit of the collector. Id. 

20. The state is entitled to interest on such sum of money as a tax 
collector should pay into the treasury, from date when such pay- 
ment should have been made. Id. 

21. Under the act of 1876, in order to fix and secure an artisan’s 
or mechanic’s lien, it was essential that a copy of the bill of partic- 
ulars should be delivered to the debtor, and in seeking to foreclose 
the bill, the burthen of proof was upon the party asserting its ex- 
istence to show that the bill of particulars had been thus delivered. 
Lee v. Phelps, 367. 

22. It was not the purpose of the act of February 9, 1881, entitled 
‘** An act to amend an act to create a commission of arbitration and 
award, and to define the powers and duties thereof, and to make ap- 
propriation to pay the salaries of the judges thereof,” to relieve the 
supreme court from the duty of considering and deciding the cases 
referred by it to the commissions of appeals, but that it might the 
moge rapidly and correctly despatch its business. Stone v. Brown, 
330. 

23. When the opinion of the commissioners correctly decides a 
cause, it will be adopted and published as other opinions of the 
supreme court. If it be not approved by the supreme court, it 
will be disregarded in toto, or will be so modified and changed as 
to make it conform to the view entertained by the supreme court of 
the law and the facts of the case. Id. 

24. The supreme court, in passing on the opinions of the commis- 
sioners of appeals, will not review or criticise mere inferences or 
arguments to illustrate and sustain incidental propositions or views 
of the commissioner who prepares the opinion, but which are not 
essential to maintain the correctness of its conclusions. Jd. 

25. The actof February 9, 1881, entitled ‘‘An act to amend an act to 
create a commission of arbitration and award, to define the powers 
and duties thereof, and to make appropriation to pay the salaries of 
the judges thereof,” is constitutional. Id. 

26. Article III, sec. 35 of the constitution is complied with, if the 
title of an act fairly gives such reasonable notice of the subject 
matter of the statute itself, as to prevent the mischief intended to 
be guarded against. Jd, 

27. The amendment of the act to create a commission of arbitra- 
tion and award, and to define the powers and duties thereof, merely 
added another duty to that originally imposed on the commission, 
which was not inconsistent with the object sought to be accom: 
plished by the original act. Id. 

Moore, Ch. J., announced the following as his separate opinion, 
viz.: 

28. The provisions of the act of February 9, 1881, amending the 
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STATUTES CONSTRUED — continued. 
original act creating the commission of arbitration and award, are 
unconstitutional. Id. 

29. The act of February 9, 1881, attempted to legislate on a dif- 
ferent subject and to accomplish an object distinct from that had 
in view in the act itattempted to amend. Id. 

30. The entire subject attempted to be provided for in the act of 
February 9, 1881, except that embraced in the first section, is in no 
way indicated by, or expressed in, the title. Id. 

31. The act of June 2, 1873, requiring the comptroller of public 
accounts to make out a descriptive list of all delinquent taxes and 
forward the same to the sheriffs of counties, made ample provision 
for the condemnation and sale of land as required by the constitu- 
tion. Thelist, when made out and forwarded, formed the basis of 
adjudication to result in condemnation and sale of land for taxes. 
All taxes then or thereafter to become due were embraced in the 
terms of this act. Burns v. Ledbetter, 374. 

82. A tender to the purchaser at tax sale, under the 3d section of 
act of June 2, 1873, concerning taxes, the full amount of the pur- 
chase money paid for land at such sale, within twelve months, with 
one year’s interest on the same, at the rate of twenty-five per cent. per 
annum, worked ipso facto an immediate redemption of the land by 
the original owner,and left the purchaser at tax sale without title. Id. 

83. The statute (art. 3431, R. 8.) which confers power on a board 
of aldermen to remove a mayor, when in their judgment there is 
sufficient cause for his removal, does not confer unlimited discre- 
tion, but can be exercised only when he has committed an offense, 
recognized as such by law. Milliken v. City Council, 388. 

34. Under article 2257 of the Revised Civil Statutes, the necessity 
of proving a deed offered in evidence as at common law, can only 
be obviated by first having it recorded in the office of the clerk of 
the proper county after being proven or acknowledged in the man- 
ner provided by law, and then filed among the papers of the cause 
and three days’ notice given to the opposing party, etc. The notice 
of an intention to use the deed in evidence, given before its regis- 
tration, is not sufficient. McFaddin v. Preston, 403. 

35. The city of Galveston adopted, for the construction of sidewalks, 
a plan which involved the issuing of bonds to an amount in excess 
of the amount to which the city was limited by its charter in bor- 
rowing money for general purposes. Held, the limitation of the 
power to borrow money for general purposes could not affect the 
right of the city to borrow money for sidewalk improvements. City 
of Galveston v. Heard, 420. 

36. Though the repeal of a statute by implication is not favored, 
a subsequent statute, revising the subject matter of a former one, 
and evidently intended as a substitute for it, must operate as a 
repeal of the former. Tunstall v. Wormley, 476. 
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STATUTES CONSTRUED — continued. 

87. The act of 1845, concerning churches (Pasch. Dig., art. 483), 
was repealed by the general law concerning corporations, passed in 
1874 (p. 139). Jd. 

38. The exemption from the payment of taxes, extended to cer- 
tain persons in Brazoria county by the the act of 1876, was lim- 
ited to those who were on the shore of the mainland not more than 
five miles from the usual water-line of ordinary tide during the 
storm of 1875, and did not embrace persons living elsewhere. 
Moody & Jamison v. Cox, 492. 

39. Property in the hands of an executor, acting under the provis- 
ions of the statute (Pasch. Dig., 1371), is liable to execution in the 
same manner as any other property which may be administered 
under a power. Lemmel v. Pauska, 505. 

40. The city charter of the city of Galveston of 1871 prohibited 
the borrowing for general purposes of more than fifty thousand dol- 
lars. Held, that this prohibition did not limit the power of the 
city to borrow money, or create a debt for a larger amount for the 
improvement of its sidewalks, because: 

1. Improvements of sidewalks, the ultimate cost of which must 
be defrayed by the lot owner whose property is benefited, are 
made for a special, and not a general purpose. 

2. The intention of the city charter was to empower the coun- 
cil to cause the improvement of sidewalks to be made at the 
expense of the city, which was ultimately to be assessed against 
the lots benefited. 

3. The express power being granted to construct sidewalks, for 
which the lot was ultimately responsible, the city had the implied 
authority to contract such obligations as were necessary to exe- 
cute the power. Galveston v. Loonie, 517. 

41. In order to enable one to avail himself of the benefits of the 
statute regulating mechanics’ liens (Laws of 15th Leg., 91), he must 
show by competent evidence that the bill of particulars was re- 
corded and a copy thereof served on the party owing the debt. To 
fix the lien the provision of the statute must be complied with in 
every essential particular. Lee v. O’Brien, 635. 


SUB-CONTRACTOR. See Fact Caszs, 9. 


SUBROGATION. See Trespass To Try TITLE, 6. 

1. When a judgment is valid, but an execution or sale thereunder 
is invalid, the purchaser will be entitled ordinarily to hold the prop- 
erty until he is reimbursed the amount paid by him, when he is not 
a party to the judgment, has been guilty of no fraud in the pur- 
chase, and the money paid by him has been applied to the judgment. 
Burns v. Ledbetter, 374. 

2. When, however, the purchaser was attorney for the plaintiff 
in the judgment, and the money paid by him at execution sale liqui- 
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SUBROGATION — continued. 
dated but a portion of the judgment, he is not entitled to retain 
possession of the property until reimbursed, but is subrogated to 
the lien of the original judgment on the property purchased for the 
amount paid on that judgment, less the value of the use and occu- 
pation during the time he held possession of the property. Id. 
SUBSTITUTION OF JUDGMENT. 

1. See statement of case for motion to substitute a judgment 
which had been destroyed, held sufficient under the act of April 14, 
1874. Craddock v. Scarborough, 346. 

2. A motion to substitute a destroyed judgment of the district 
court alleged that it was affirnied in the supreme court against the 
judgment debtors and their sureties; held error to substitute the 
judgment against the sureties on the appeal bond, they not having 
been cited to answer, and no judgment against them being prayed 
for. Id. 

8. See opinion for application of the maxim, ‘‘ De minimis non 
curat lex.” Id. 

SUPERIOR TITLE. 

1. The purchaser under trust deed of the legal title to property, 
which, at the time the trust deed was executed, was occupied under 
equitable title by a third party as a homestead, acquires the superior 
title, unless the trustee and cestui que trust were chargeable, when 


the trust deed was executed, with notice of the superior equitable 
right of the occupant, as against the holder of the legal title. Pep- 
per v. Smith, 115. 


SUPERSEDEAS. 
1. An appeal bond given to remove a cause to the supreme court, 

and conditioned as required by art. 1493, Pasch. Dig., operates a 
suspension of the power to sell under the judgment of the district 
court pending appeal, and one who purchases pending such appeal 
acquires no title. Burns v. Ledbetter, 374. 

SUPREME COURT. See COMMISSIONERS OF APPEAL. PRACTICE IN 
SUPREME COURT. 


SURVEY. See LOCATION AND SURVEY. 


SURVEYOR. 

1. In an action to cancel and declare void a pre-emption sur- 
vey, alleged to have been fraudulently procured by the party in 
possession, and to compel a survey thereof for the plaintiff, the 
county surveyor is a proper party defendant. Young v. O'Neal, 544. 

TAXATION. See JURISDICTION, 12. 

1. That portion of the act of August 21, 1876, entitled ‘‘ An act to 
define the duties, powers, qualifications and liabilities of assessors 
of taxes, and to regulate their compensation,” which refers to 
boards of equalization, is not violative of the constitution; it is not 
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TAXATION — continued. 
disconnected with, or inappropriate to, the general object of the 
act as expressed in the title. The duties of the assessor and of 
the board of equalization are closely connected, mutually depend- 
ent, and conveniently and appropriately defined in the same statute, 
I& GN. R. R. Co. v. Smith County, 1. 

2. Houston & T. Central R. R. Co. v. Presidio County, 53 Tex., 
518, approved. Id. 

3. The board of equalization was created by the constitution 
itself, and its duties were sufficiently defined in the act of August 
21, 1876, to make it competent to determine the valuation of prop- 
erty listed, when that question was properly referred to it, either 
under section 5 or section 17 of that act. Id. 

4. When a tax-payer renders his tax list to the assessor in person, 
and after answering all questions by him, subscribes the oath 
prescribed by the statute, if the assessor, for cause deemed sufiicient, 
proceeds then and there to change the valuation, and the tax-payer 
then makes oath that the valuation is excessive, the case is one 
coming within the provisions of section 17 of the act of 1876. If, 
however, the valuation be forwarded by mail, oath being made to 
the list, out of the county in which it is rendered, before some other 
officer, the case is then under the provisions of section 5, and the 
assessor, if dissatisfied, is neither required or empowered to affix a 
valuation, but should refer the same to the board of equalization, 
If furwarded, not by mail, but conveyed by another party, it would 
still be under section 5. Id. 

5. A party seeking by injunction equitable relief against an 
alleged unauthorized action by the board of equalization, must 
establish clearly facts showing that the board had acted illegally 
and without authority. Id. 

6. If the board of equalization, in determining the proper valua- 
tion of property listed for taxes, errs, and affixes a valuation 
deemed by the tax-payer excessive, that fact gives him no righf ‘to 
resort to the courts for relief. Id. 

7. Whether, if the tax-payer should show that in the proper time 
and way he demanded, and was refused by a board of equalization, 
admission to be heard, and to adduce evidence that their valuation 
was excessive, the courts would grant relief, quere? Id. 

§. The acts of de facto deputy assessors, in raising the valuation 
of property listed for taxes, are not rendered invalid because they 
may have been legally disqualified from acting as deputies by reason 
of their holding other offices. T. & P. R’y Co. v. Harrison County, 
119. 

9. When a question of valuation for taxation has been once regu- 
larly referred to the proper board of equalization, the valuation of 
that tribunal is final. Id. 

10. Adeputy assessor, who was also a county commissioner, sat as 
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TAXATION — continued 
a member of a board of equalization to revise the assessment of 
property for taxes, to which board the question of valuation was 
referred on the protest of a tax-payer. Held — 

1. The action of the board of equalization was not void; the tax- 
payer not objecting at the time to the deputy assessor constituting 
a portion of the board, and it not being shown that there was 
not a quorum of the board without the deputy assessor. Jd. 

11. A charge in a petition for injunction to restrain the collec- 
tion of taxes, that the board of equalization added to the assessment 
property not owned by the tax-payer, will be disregarded when it is 
at the same time shown that the amount of taxes first assessed 
against the tax-payer for the same species of property is not thereby 
increased by the board of equalization. Id. 

12. The limitation imposed by the constitution of 1876, on the 
power of counties to levy taxes, applies only to the erection of pub- 
lic buildings. For the purpose of paying the interest and providing 
asinking fund to satisfy any indebtedness existing at the adop- 
tion of the constitution of 1876, counties are authorized to levy, 
assess and collect taxes to the necessary amount. Const., art. XI, 
sec. 6; art. XIII, sec. 9. Id. 

13. Though the tax authorized by act of the 15th legislature (ch. 
80, pp. 89, 90) to pay indebtedness to teachers, was one on school 
districts separately, and not on counties, yet where a tax of one- 
sixth of one per cent. was levied on the entire county, and that was 
the amount due from each school district after comparing the in- 
debtedness of the district with the amount of its taxable property, ° 
the tax, though irregular, was sustained. Id. 

14. A defendant in trespass to try title offered in evidence the con- 
demnation of the land to be sold for taxes by the county court 
on November 1, 1867, at a special term thereof, his certificate of 
purchase, and tax deed. Held — 

1. No authority existed for the holding of a special term of the 
county court under the constitution of 1866. 

2. The evidence was properly excluded; the judgment of con-y 
demnation and all proceedings thereunder were alike invalid. 
Stewart v. Kemp, 248. 

15. The limitation of taxation to fifty cents on the one hun- 
dred dollars valuation contained in sec. 9, art. VIII of the con- 
stitution of 1876, as applied to cities, counties and towns, has refer- 
ence to taxation for the erection of public buildings, not to taxation 
to pay debts incurred prior to the adoption of the constitution. 
Dean v. Lufkin, 265. 

16. Under the constitution of 1876, the question as to how 
much tax should be levied to pay the former indebtedness of a 
county, was left without limit to the discretion of the legislature 

and the county commissioners’ court. Id. 
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TAXATION — continued. 








17. Section 5 of the act to organize commissioners’ courts (Laws 
of 15th Leg., p. 52) does not embrace or refer to taxes to pay the 
interest and provide a sinking fund for bonded indebtedness, in- 
curred in aiding internal improvements, which were in truth levied 
at the time the bonds were issued. That act refers to and limits to 
twenty-five cents on the hundred dollars those taxes for the pay- 
ment of debts incurred prior to April 18, 1876, the levying of which 
is discretionary with the commissioners’ court. Id. 

18. The commissioners’ court of Galveston county, in February, 
1879, levied a county tax of seven cents to create a sinking fund to 
pay registered county warrants issued for indebtedness subsequent 
to April 18, 1876, and for an indebtedness incurred before that date, 
and also to create a sinking fund to pay warrants issued since 
April 18, 1876; on application to enjoin the collection of the tax, 
held — 

1. The county court having already exhausted the limit allowed 
to pay ordinary debts, the levy of seven cents, so far as it was 
made to pay ordinary debts, was unauthorized, and it being illegal 
for that purpose, the entire levy was thereby infected and was 
illegal. 

2. An order of the commissioners’ court made one year after- 
wards, declaring that so much of the levy was void as applied to 
warrants issued after the 18th day of April, 1879, did not cure the 
illegality of the levy, nor was it affected by the fact that the entire 
tax levied was needed to pay debts contracted before the adoption 
of the constitution. 

3. The constitution requires the purpose for which such taxes are 
levied to be specified, and gives the tax-payer the privilege of pay- 
ing the tax ‘‘in the coupons, bonds and other indebtedness for the 
payment of which such tax may have been levied.” 

4, The specification of the purpose of the tax was essential, for 
without such specification the tax was invalid, and to allow the 
subsequent order explaining the levy to cure its illegality, would be 
to disregard the constitutional requirement, that the purpose of 
the tax be specified. Id. 

19, After the entire property of a private corporation had been 
listed by it for taxation, the county assessor, without authority 
of law, made a further assessment on the corporation for prop- 
erty that it did not own, and the land of the corporation was ad- 
vertised by the collector for sale, to satisfy said illegal assessment; 
thereupon the corporation paid the illegal tax under protest. Five 
months after payment, aclaim for the return of the money was 
presented to the commissioners’ court, and in nine months more 
suit was brought against the county. Held— 

1. That under sec. 13, art. VIII of the constitution of 1876, and 
sec. 18 of the act of August, 1876, regulating the duties of tax 

VoL. LIV— 48 
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TAXATION — continued. 

collectors, a tax sale of the property of the corporation would have 

constituted a cloud on its title. 

2. The taxes having been paid under protest to prevent the sale 
and consequent cloud on the title, the payment was so far com- 
pulsory as to allow of a recovery back, if sought with reasonable 
promptness. 

8. Expressions of opinion in Red v. Johnson, 52 Tex., noticed 
and explained. 

4, The necessity for action was sufficiently immediate and ur- 
gent to remove the payment made to the collector from the class 
of voluntary payments. 

5. That an application for relief had been made to the county 
commissioners’ court and refused, would not bar a recovery back 
of the taxes illegally paid under protest. The question was not 
one of valuation, but of an illegal collection of money, to relieve 
against which the county court or board of equalization had no 
jurisdiction. G. G. Co. v. County of Galveston, 287. 

20. A tax collector, who, under law, has bid in land sold for taxes 
to the state, is not entitled under the act of 1876 (p. 259, sec. 30) to 
retain in his settlement with the comptroller the same commissions, 
penalties and costs to which he would have been entitled had the 
land been bid off by an individual. (See secs. 21, 22.) Dean v. The 
State, 313. 

21. When lands bid in at tax sale, for the state, shall have been 

* redeemed by the owner, the previously unpaid fees and costs, and 
which are included in the price of the redemption, would be held 
by the state for the benefit of the collector. Id. 

22. The state is entitled to interest on such sum of money as a 
tax collector should pay into the treasury, from date when such 
payment should have been made. Id. 

23. The exemption from the payment of taxes, extended to cer- 
tain persons in Brazoria county by the act of 1876, was limited to 
those who were on the shore of the mainland not more then five 
miles from the usual water-line of ordinary tide during the storm 
of 1875, and did not embrace persons living elsewhere. Moody & 
Jamison v. Cox, 492. 


TAX COLLECTOR. 

1. A tax collector, who, under the law, has bid in land sold for 
taxes to the state, is not entitled under the act of 1876 (p. 259, sec. 
80) to retain in his settlement with the comptroller the same com- 
mission, penalties and costs to which he would have been entitled 
had the land been bid off by an individual. (See secs. 21, 22.) Dean 
v. The Si@te, 313. 
‘ 9, When lands bid in at tax sale, for the state, shall have been 


redeemed by the owner, the previously unpaid fees and costs, and 
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TAX COLLECTOR — continued. 
which are included in the price of the redemption, would be held 
by the state for the benefit of the collector. Id. 
8. The state is entitled to interest on such sum of money asa tax 
collector should pay into the treasury, from date when such pay- 
ment should have been made. Id. 


TAX SALE. 

1. Whether a purchaser of land at tax sale, whose title is invalid, 
but who neither knew, nor by proper diligence could have known, 
when he purchased, the invalidity of his deed, is entitled to have 
refunded to him taxes which were a charge upon the land before 
the entering of a decree cancelling the tax deed, quere. Stewart v. 
Kemp, 248. 

2. The act of June 2, 1873, requiring the comptroller of public ac- 
counts to make out a descriptive list of all delinquent taxes and for- 
ward the same to the sheriffs of counties, made ample provision for 
the condemnation and sale of land as required by the constitution. 
The list, when made out and forwarded, formed the basis of adjudi- 
cation to result in condemnation and sale of land for taxes, All 
taxes then or thereafter to become due were embraced in the terms 
of this act. Burns v. Ledbetter, 374. 

8. A tender to the purchaser at tax sale, under the third section of 
act of June 2, 1873, concerning taxes, the full amount of the pur- 
chase money paid for land at such sale, within twelve months, with 
one year’s interest on the same, at the rate of twenty-five per cent. ® 
per annum, worked ipso facto an immediate redemption of the land, 
by the original owner, and left the purchaser at tax sale without 
title. Id. 


TENDER. See REDEMPTION OF LAND SOLD FOR TAXES, 1, 
TESTIMONIO. See GRANT, 4. 
TRANSFER. See LAND CERTIFICATE, 2. 


TRESPASS. 
1. For every trespass the injured party is entitled to at least nom- 
inal damages. This nominal damage would be the measure of the 
actual damage, if no other were shown. Flanagan v. Womack, 45. 


TRESPASS TO TRY TITLE. 
1. The transcript in probate proceedings in a county court showed: 
1. A valid administration. 2. An order to sell land at public or 
private sale. 3, A return of sale, which did not disclose whether 
the sale was a public or a private one, and an order which amounted 
to a confirmation of the sale. Evidence in connection therewith es- 
tablished the payment of the purchase money and that no deed was 
made. Held— 
1. The facts were sufficient to enable the purchaser to maintain 
trespass to try title. 
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TRESPASS TO TRY TITLE—continued. 


2. The title prima facie vested in the purchaser. Erhart v. 
Bass, 97. 


2. In an action of trespass to try title, when the defendant 
claims title through a sheriff's deed under judgment and execution 
against the plaintiff, the plaintiff is not required to deraign title be- 
yond himself, as acommon source, nor is he required to allege the 
common source of title in order to introduce evidence of it. Stegall 
v. Huff, 192. 

8. The holder of a note given for the purchase money for land 
acquires an equitable lien on the land, but not such legal or equitable 
title to the land as will enable him to maintain trespass to try title 
against the vendee or a subsequent purchaser, when by his laches his 
remedy on the note has become barred by limitation. Elliott v. 
Blane, 216. 

4. Construing article 4811 of the Revised Civil Statutes, in con- 
nection with sections 4 and 5 of the Final Title of the Revised Civil 
Statutes, p. 718, a plaintiff was not precluded from his second action 
of trespass to try title, by a judgment rendered after the code took 
effect, if rendered in a suit commenced before that time. Hall v. 
Wooters, 231. 

5. A defendant in trespass to try title answered, denying that he 
was in possession, and after averring that he had sold and conveyed 
the land after the filing of the petition, bu. before service of citation 
on him, and without knowledge that he wassued, asked that his 
vendee be made a party defendant. Held — 

1, The answer was properly disregarded by the court. 

2. The refusal to make the defendant’s vendee a party, even if 
he might properly have been made a party, was not an error of 
which the defendant could complain. Stewart v. Kemp, 248. 

6. In trespass to try title against a defendant in possession, the 
plaintiff proved a judgment of the federal court against a third 
party, and that he at a marshal’s sale became the purchaser of the 
interest of such third party in the property sued for; after this he 
offered to prove that such third party was in possession of the 
property at the date when the judgment of the federal court was 
rendered. Held — 

1. The evidence should have been admitted. 

2. Bare possession is sufficient to maintain the action against a 
mere trespasser. 

3. The purchaser at marshal’s sale was, by virtue of his pur- 
chase, subrogated to all the rights resulting from the possession of 
the premises by the third party, whose estate he purchased. His 
possession being shown, the burden of proof shifted to the defend- 
ant to show a better title. Caplen v. Drew, 493. 


TRIAL BY JURY. See Practice, 1. 





1. If a party to a civil suit fails to demand a jury on the first day 
during the term on which the docket is called for the purpose of 
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TRIAL BY JURY — continued. 


granting applications for juries, he cannot, as a matter of right, 
afterwards demand that his case shall be tried by a jury. McFad- 
din vy. Preston, 403. 


TRUST DEED. 


1. Two adjoining parcels of land separated by a partition fence 
belonging to a man and his wife, who occupied as their home a resi- 
dence on one of them; each parcel was improved, having on it a dwell- 
ing house, with outhouses. The husband executed in February, 1876, 
adeed of trust to secure a loan on the parcel of land, the houses on 
which were not then actually occupied by him. The wife did not 
join in the deed: In a suit between the wife, asserting homestead 
rights, and the purchaser at sheriff’s sale, after foreclosure of the 
lien, held — 

1. If the money was loaned and the deed of trust executed be- 
fore the husband and wife asserted a homestead claim to, and 
used the place for, homestead purposes, the homestead right could 
not attach so as to defeat the trust deed. 

2. In the absence of such assertion of homestead claim and ex- 
ercise of homestead use, the husband could execute a valid trust 
deed on the property to secure aloan. Peregoy v. Kottwitz, 497. 

2. See statement of case for a charge of the court in regard to 
a claim of homestead rights, which was sustained. Id. 

3. Part payment by a principal of a note secured by trust deed, 
when the payment is made on a verbal promise to extend time of 
payment on the amount remaining, with no new, independent con- 
sideration to support the promise, cannot operate as a release or 
waiver of right against sureties on the note or to enforce payment 
by foreclosing the lien created by the trust deed. Andrews v. Hag- 
adon, 571. 


TRUSTS AND TRUSTEES. See Bona FIDE PURCHASER, 1. RESULTING 


TRUSTS. 

1. No resulting trust exists in favor of one who pays the pur- 
chase money for land by way of loan to another, when the con- 
veyance is executed, not to the lender, but the borrower. Boehl v. 
Wadgymar, 589, 


UNCONDITIONAL CERTIFICATES. See LOCATION AND SURVEY, 2, 3. 


URBAN HOMESTEAD. See Homesteap, 1, 3. 





VENDOR AND VENDEE. See Partiss, 15. 





1. See opinion for facts qualifying the application of the rule 
that a vendee under an executory contract cannot dispute the title 
of his vendor or his assigns. Howard v. McKenzie, 171. 

2. The possession of the vendee under an executory contract may 
become so far adverse that he may acquire a title by limitation. Id, 
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VENDOR AND VENDEE — continued. 


8. The doctrine heretofore announced in favor of a pre-emptor, 
that after discovering that land purchased by him is vacant, he is 
not bound to surrender or abandon the possession, but may take 
steps to pre-empt it, extended so as to authorize the vendee to 
secure it by locating a certificate. Id. 

4, The declarations of a vendee affecting his title are not admis- 
sible against the purchaser, when made before the execution of the 
lien to satisfy which the sale was made, under which the purchaser 
claimed title. Id. 

5. A. sold land to B., taking his notes for purchase money, 
but executing a deed which recited the payment of a full considera- 
tion. After the notes were barred by limitation, B. executed other 
notes for like amounts, on which suit was brought to subject the 
land to their payment, against a purchaser at execution sale, under a 
judgment against B., obtained after the making of the new notes. 
B. had been in possession from the date of his purchase, and the 
purchaser at execution sale had no notice of a claim for unpaid 
purchase money. Held — 

1. The sheriff's deed vested the legal title to the land in the pur- 
chaser at execution sale. 

2. The holder of the new notes had no such equity as would de- 
feat the legal title obtained by purchase at execution sale. 

Arledge v. Hail & Co., 398. 


VENDOR'S LIEN. See AcTION, 3. JUDGMENT, 8. MortTGAGE, 38. 


1. The lien which a vendor has on land for the unpaid purchase 
money is neither diminished or affected by taking from the vendees, 
who have executed notes for the purchase money, a deed of trust. 
De Bruhl v. Maas, 464: 

2. The blank indorsement of a purchase money note, or its trans- 
fer by delivery when made payable to bearer, passes to the owner 
thereof the vendor’s lien which secures it. 

8. The owner of a note secured by a vendor’s lien, who obtains a 
judgment for his debt in a proceeding in personam, is not thereby 
precluded from maintaining a second suit, having for its object the 
enforcement of the vendor’s lien. Waldrom v. Zacharie, 503. 

4, This case distinguished from Wasson v. Davis, 34 Tex., 165. 
Id. 


VENUE. 





1. A defendant whose place of residence was described in the 
petition as being in a different county from that in which the suit 
was brought, filed his plea to the jurisdiction, and afterwards, at 
the same term, procured a continuance of the cause without asking 
the judgment of the court on his plea. At a subsequent term of 
the court the cause was tried without regard to the plea to the juris- 
diction. Held — 

1. That there was no error. 
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VENUE -- continued. 











2. That affirming on this point the decision of the court below, 
it is not intended to pass on the question of venue in suits on 
administrators’ bonds. Pveler v. Peveler, 53. 

2. The second section of the act of April 7, 1874, governing 
changes of venue, provides that on granting a change of venue, 
‘the cause shall be removed to some adjoining county, the court 
house of which is nearest the court house of the county in which 
the suit is pending,” etc. Held— 

1. The nearest court house, in the meaning of the statute, is not 
necessarily the one nearest by geometrical measurement, but may 
be the one most convenient of access, and nearest by the usual 
traveled route, 

2. The question as to which county is the nearest must be de- 
termined by the judge who orders the change of venue, and can- 
not be reopened by the court to which the venue is changed. 
Shaw v. Cade, 307. 

8. This case distinguished from Rogers v. Watrous, 8 Tex., 63; 
Taylor v. Williams, 26 Tex., 583; and Murray v. Broughton, 46 Tex., 
351. Id. 

4. See opinion for facts illustrating the confusion and delay 
resulting from a district judge regarding an order changing the 
venue of a case to his court, as a nullity. Id. 

5. The plaintiff sued for damages caused to his land and the im- 
provements thereon, situate on the south bank-of the Rio Grande 
river in Mexico, by obstructions placed in the bed of said river by 
defendant, on the Texas side thereof, in the county of Cameron, in 
which county the defendant resided, and the suit was brought. On 
the question of jurisdiction, held — 

1. The technical rules of the common law have no more to do 
in determining the venue of a cause in Texas, than the rules of 
the common law governing the form and names of actions. 

2. If the state failed to give to one of its citizens a remedy 
against others for such an injury as the one complained of, it 
would fail to observe the constitutional pledge promising a 
remedy by due course of law for injury done, in lands, person or 
reputation, as plainly asif it refused a remedy for an injury in- 
flicted in a foreign jurisdiction to one’s goods or person. 

8. Article 1198 of the Revised Civil Statutes subjects every citi- 
zen to be sued in the county of his domicile, subject to certain 
exceptions, of which this is not one. That article annuls the 
technical rule of the common law regarding transitory and local 
actions. 

4, The 13th exception of art. 1198 has no application to this case, 
and the action was maintainable in Cameron county, as the county 
of defendant’s residence, not only under the general provisions of 

that article, but under the eighth subdivision of it. Armendiaz 
v. Stillman, 623. 
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VERBAL PROMISE. See Promissory Nors, 2. 


VESTED RIGHT. See Country ScHoot Lanps, 7. LOCATION AND 
SURVEY, 3. 

1. A valid location on vacant land, and a survey thereunder, con- 
stitutes a vested right, and the legislature does not retain the abso- 
lute disposition of the land until the patent issues. Milam County 
v. Bateman, 153. 

2. The fact that a county obtains property by donation from the 
State does not impair its right to have it protected as a vested 
right. Id, 


VINDICTIVE DAMAGES. 

1. In an action for malicious trespass on personal property, 
while there is no certain fixed standard to govern the jury, they 
may properly consider not only what is due to the party complain- 
ing, but to the public, by inflicting the payment of speculative, ex- 
emplary or vindictive damages. But where no circumstances of 
malice, oppression or intentional wrong are shown, the usual meas- 
ure of damages is the value of the property taken, and interest. 
Craddock v. Goodwin, 578. 


VOID AND VOIDABLE. See Evimence, 8. INguNcTION, 3. Loca- 
TION AND SURVEY, 5. MINoR, 1. 

1. A void judgment is one so utterly null within itself, that it is 
not susceptible of ratification or confirmation, and its nullity can- 
not be waived. Such is the judgment of a court having no juris- 
diction over the subject matter adjudicated. A voidable judg- 
ment is one rendered by a court having jurisdiction, but which 
is irregularly and erroneously rendered. Such a judgment is 
valid until vacated by a direct proceeding instituted for that pur- 
pose, or until reversed on appeal or writ of error; it becomes valid 
by failure within the proper time to have it annulled, or by subse- 
quent ratification or confirmation. Murchison v. White, 78. 

2. The judgment of a court of general jurisdiction recited an ap- 
pearance by minor defendants, an adjudication that they were 
minors, the appointment of a guardian ad litem, and his appearance 
and defense for them; held, the fact that the minors were not really 
cited personally, even if sufficient to cause a reversal of the judg- 
ment on direct proceedings, furnished no ground for attacking the 
judgment in a collateral proceeding. McAnear v. Epperson, 220. 


VOLUNTEERS. See ADMINISTRATION, 1. 


WAGER. 

1. A written contract for a horse race provided that a stake-holder 
selected by the parties should give the word for starting, and that 
the horses should ‘‘come up to the mark and start at the word 
‘Go.’” It was contended in a contest involving the stakes, that 
the word for starting was given in so loud atone that one of the 
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WAGER — continued. 


horses became frightened, and not entering the polls was not 
turned loose, while the other horse started and ran the distance 
required by the contract. Held— 

1. The contract being silent as to the consequences of a failure 
to start when the word is given for the start in a horse race, 
parol evidence of custom is admissible to explain its consequences. 

2. It will be presumed where the contract was silent, the par- 
ties had in view the rules of the turf. Evidence of these rules 
does not vary the contract, but explains the meaning of the par- 
ties to it. 

8. A horse race is not unlawful, and a wager on one is recover- 
able. 

4. If the practice of horse racing leads to vicious courses, it 
will not tend to mend the morals of the turf, to facilitate parties 
in escaping from the binding force of contracts, deliberately made 
and not violative of law. Walker v. Armstrong, 609. 


WAIVER. See AFFIRMANCE ON CERTIFICATE, 3. CITATION IN ERROR: 








3. JURISDICTION, 2. PROMISSORY NOTE, 2. 

1. A defendant asked that the administratrix of an estate claim- 
ing an adverse interest, and who had succeeded a former administra- 
tor who had been plaintiff, be made a plaintiff, and that scire facias 
issue to make a third party claiming the interest of the estate a 
plaintiff. The third party appeared and pleaded, claiming the inter- 
est of the estate; the administratrix did notappear. The third party 
procured a change of venue, and two years afterwards, for the first 
time, the defendant, on the eve of trial, objected to proceeding with 
the cause, on account of the fact that the administratrix had not 
been made a party. Held, that the objection came too late. Howard 
v. McKenzie, 171. 

2. Where the plaintiff in action dies, an alleged assignee cannot, 
over the objection of the defendant, come in and prosecute the suit, 
until the legal representatives or heirs of the deceased have had an 
opportunity to admit or contest his right. If, however, the defend- 
ant acquiesces in such a procedure, he may be precluded from sub- 
sequently objecting. Id. 

3. An executor who is sued on a monied demand before the 
expiration of twelve months after the probate of the will, is not 
required to plead thereto until the expiration of twelve months 
from the date of its probate (Pasch. Dig., art. 1371). Butif he ap- 
pears and pleads before the expiration of the twelve months, he 
waives his statutory privilege, and the judgment rendered against 
him in such case would be as valid and binding as if he had pleaded 
after the twelve months had expired. Lemmel v. Pauska, 505. 

4. See statement for facts under which it was held that a sher- 
iff's deed and execution were not void, or so irregular as to be 
subject to attack in a collateral proceeding. Jd. 
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WILL. See Fact Casg, 1. 

1. See statement of case for an instrument described, held to be a 
deed, and not a will. Rodgers v. Kennard, 30. 

2. An instrument in the form of a deed, containing, in favor of 
him who makes it, the reservation, ‘‘N. B.—The said Abner Lee, 
holding in reserve all the within named estate, both real and per- 
sonal, during the natural life of the said Abner Lee,” is testament- 
ary in its character and inoperative as a deed, if the intention of 
the maker appears to have been that it should take effect only on 
his death. Carleton v. Cameron, 72. 

WITNESS. See Costs, 2. 

1. The refusal of a witness to answer a material question should 
not be permitted by the officer taking depositions. H. & T. C. R. R. 
Co. v. Shirley, 125. : 

2. The question whether a deposition should be excluded because 
of the failure of a witness to answer a question, is to a large extent 
left to the discretion of the court; it should not be excluded for any 
casual omission to answer an unimportant question. Id. 

8. See conclusion of original opinion for a case where it was 
error to permit a deposition to be read, because of the failure of the 
deponent to answer questions. Id. 

4. A citizen of the county in which a suit was pending was sub- 
poenaed as a witness in a cause; before trial he removed from the 
county, and his deposition was taken. He then removed back to 
the county, and attended court from term to term until trial of the 
cause, claiming his fees for attendance as a witness. Held, that 
his fees for attendance as a witness were properly allowed. Allbright 
v. Corley, 372. 

5. The doctrine that the husband or wife could not be a witness 
for or against each other, prior to the adoption of the Revised Stat- 
utes, had no application to a case in which the husband was offered 
asa witness in a suit brought by himself to recover the separate 
property of the wife, or for the conversion thereof; in such case he 
might testify. Turnley v. T. B. & I. Co., 451. 


WRIT OF ERROR. See BILL oF REVIEW, 3. 
WRITTEN AGREEMENT. See ConsTRUCTION, 3. 








